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QUESTION PRESENTED 


Should a restrictive covenant in an employment contract 
be enforced by the granting of an injunction which forbids 
the employee for five years from serving any of the custo¬ 
mers of the employer or to work for any company, firm or 
person who serves any one of the customers of the employer 
when the contract only guaranteed one week of certain 
employment to the employee? 
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IN THE 


{Hntteb States Court of appeals 

For the District of Columbia Circuit 


JOSEPH J. WINEBURGH, Appellant , 

v. 

BERTHA K. MEYER and 
MARTIN MEYER, Trading as 
THEODORE MEYER ESTATE, Appellee. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
Court for the District of Columbia granting a permanent 
injunction to the plaintiff restraining the defendant from 
serving any of the former customers of the plaintiff with 
pest control services or from working for or being con¬ 
nected with any other firm that now services such former 
customers. Jurisdiction is vested in this Court by virtue of 
28 U.S.C.A. II 1291. 
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STATEMENT OF TEE CASE 

The appellant on September 3, 1947, signed an employ¬ 
ment agreement with the appellee which guaranteed the 
appellant one week of employment for a salary of eighty 
dollars a week. The contract contained a restrictive cove¬ 
nant which restricted the appellant as follows: “That he 
will not for a period of five years after the end or termina¬ 
tion of his employment, irrespective of the time, manner 
or cause of the said termination directly or indirectly, 
either as principal, agent, employee, employer, stockholder, 
co-partner or in any other individual or representative 
capacity whatever, solicit, serve or cater to, or engage, 
assist, be interested in or connected with any other person, 
firm or corporation soliciting, serving or catering to any 
of the customers served by him, or by any other employee 
of the Company, within a radius of thirty miles of any 
office or offices wdth which he has been directly connected.’’ 
The appellant worked for the appellee until January 17, 
1953, which was the effective date of his resignation. When 
the appellant took over the management of the local office 
of the appellee it was operating at a loss. The appellant 
brought to this business a personal background of educa¬ 
tion and experience in the pest control business which 
allowed him to almost immediately increase the business 
of his employer and make it show a profit. The compensa¬ 
tion of the appellant was increased from time to time and 
after working for the company for five years he was receiv¬ 
ing One hundred and forty-seven ($147) dollars per week, 
plus fifteen percent of the net profit of the local office he 
managed. The appellant had by then through his knowl¬ 
edge of the pest control business and his large number of 
friends who needed pest control services made the busi¬ 
ness of the local office a very profitable one for the appellee. 
The appellant upon learning that Martin Meyer, a member 
of the appellee firm, had been drawing a salary each month 
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from the profits of the local business for the past year and 
a half, resigned on October 1, 1952. This had been done 
without the knowledge or consent of appellant, all the 
books and records for the Washington office were kept in 
Philadelphia. His resignation was to take effect on Janu¬ 
ary 15,1953, or sooner if appellee so desired. 

The appellant worked for the appellee through January 
17,1953. In February of 1953 the appellee filed a complaint 
asking for a temporary and permanent injunction enforcing 
the restrictive covenant hereinbefore mentioned. The tem¬ 
porary injunction was granted and at a later date after 
trial a permanent injunction was granted. 

STATEMENT OF POINTS 

1. The District Court erred in granting the injunction 
restraining the appellant. 

SUMMARY OF ARGUMENT 

1. The Court should not have granted the injunction 
because the contract lacked mutuality in that it guaranteed 
only one sure week of employment to the employee but 
restricted him for five years if his employment terminated 
for any cause whatsoever. 

2. The period of five years was entirely too long to pro¬ 
tect the interests of the employer. ; 

3. The restrictive covenant is too broad and includes so 
many things that the appellant cannot do, that it restrains 
him unfairly in performing the only services that he is 
trained and educated for and makes it impossible for him 
to earn enough from his profession to properly live. 

ARGUMENT 

1. The contract lacked mutuality. The appellant was 
given only one sure week of employment by the terms of 
the employment contract but if his services terminated he 
was restricted for a period of five years. When it is urged 
that the contract lacked mutuality appellant means that it 
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lacked the mutuality necessary for equity to enforce it by 
the drastic relief of injunction. 

In the case of Super Maid Cook-Ware Corp. vs. Hamil 
50 Fed 2nd. 830 the Court said: 

“This appeal has for its object the reversal of the decree 
of the court below which refused to enforce by injunction 
two restrictive covenants, under one of which each defend¬ 
ant agreed that ‘he would not for a period of one year, 
immediately after the termination of this contract, either 
for himself or for any other person, firm or corporation, 
either directly or indirectly, sell or attempt to sell any 
aluminum cookware, or solicit the purchase of the same in 
any city or community in which he shall have operated 
under this agreement, and within a radius of one hundred 
miles of each such city or community.’ 

“Appellant by its prayer for injunctive relief prima facie 
puts itself in the position of seeking, by contract, to deprive 
appellees of the right to earn their livelihood. Equity places 
upon it the burden of showing that the contract was fair, 
the restrictive covenants reasonable and that they have a 
real relation to, and are really necessary for, the protection 
of appellant in the business to which the covenants are an 
incident. For, fundamentally, in and of themselves these 
covenants are in restraint of trade, and unenforceable. It 
is a settled principle of law that no man may, per se, con¬ 
tract with another that that other will not follow a calling 
by which he may make his livelihood. It is only when they 
are incidental to some contract which is reasonable in its 
purpose and in its terms, and it is necessary to the protec¬ 
tion of the rights of the employer under such contract, that 
the validity of restrictive covenants will be recognized and 
enforced, and then only when they are themselves reason¬ 
able, no public interests are involved, and the restriction is 
limited to the very point of the necessity of protecting con¬ 
tract rights, to which the covenant is incidental. In short, 
it is never the covenant itself, but the covenant in relation 



5 


to the facts of the situation or contract to which it is inci¬ 
dental, which may be valid. 

“Further, it is well settled that, while a court of equity 
will in proper cases issue its writ of injunction to enforce 
covenants of this kind, it will not do so unless the whole 
matter appears equitable; that is unless it rests upon a 
contract which is fair in its terms, involves no imposition 
nor injustice and the private interests of the employer in 
the subject-matter of the contract to which the restrictive 
covenant is incidental, requires in good faith for its pro¬ 
tection the enforcement of the covenant.” 

When we look at the facts in the instant case and apply 
the rules stated in Cook-Ware Corp. v. Hamil and the 
statement of Judge Taft in U. S. vs. Addyston Pipe & Steel 
Co. 85. Fed. 271 wherein he said that such covenants to 
be enforceable must be to protect the employer from the 
danger of loss to the employer’s business caused by the 
unjust use on the part of the employee of the confidential 
knowledge acquired in such business, it can be seen that 
the injunction should not have been granted. 

The appellant was qualified as an expert in pest control 
at the time he entered the employ of the appellee. He had 
college degrees from St. Thomas Aquinas and Penn State 
where he specialized in chemistry, the full field of biology 
and major courses in sanitation. He took courses at Syra¬ 
cuse University, George Washington University, and Johns 
Hopkins University in sanitation. He also took courses in 
sanitation at the Medical Field Service School at Carlisle 
Barracks, North Carolina University, the Medical Center 
at Atlanta, Georgia. He took a course in rodent control 
in the United States Public Health Service here in Wash¬ 
ington, D. C. The appellant was Chief Instructor in sanita¬ 
tion under General George C. Danaim, Chief of Sanitation 
of the Army. The United States Army sent him to Brazil 
in 1945 where he taught sanitation. At the time he entered 
the employ of appellee he was employed by the United 
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States Public Health Engineering Division and was on 
loan by them to the District of Columbia government where 
he was in charge of pest control for all public areas in the 
District of Columbia. The appellant with the background 
just referred to brought a vast knowledge to this business 
and that coupled with his large acquaintance with firms 
needing pest control services enabled him to take the local 
office of business of appellee and make it a very profitable 
business when it had been operating at a loss. Martin 
Meyer testified that the appellant had done this when he 
said, in answer to the question, Q. “And a large part of 
the profits to the office was brought in by him?” A. “He 
was to see that the profits were made and therefore through 
his diligent efforts they were made, Yes.” (J.A.—p. 85) 

The appellant, a truly qualified expert, learned nothing 
from the appellee of a confidential nature and the custo¬ 
mers were practically all brought to the appellee by the 
appellant and he therefore did not learn of them through 
his employment. Martin Meyer was asked, “Of the list of 
customers, were they not, about ninety-five per cent of 
those customers, were they not brought in by him, sir?” 
He answered, “I would not want to hazard a percentage. 
A great percentage were brought in in the five years, 
naturally, and were turned over, still there was a number 
of accounts, and several good size one, that we had many 
years ago.” (J.A.—p. 84) 

Appellee urged below that the fact that appellant’s em¬ 
ployment had lasted for five years and that the income of 
appellant had increased cured any possible lack of mutu¬ 
ality. Appellant urges, however, that the test of that is to 
be applied to the contract at the time of execution and not 
as to what happens afterwards. In the case of Byram v. 
Vaughan, 68 Fed. Supp. 981, the contract gave the em¬ 
ployee no certain period of employment but restrained the 
employee for one year after termination of the employment 
and the judge said, “Compliance with a covenant to refrain 
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from competition with a former employer may lead to a 
serious hindrance and a substantial handicap in one’s effort 
to earn a legitimate livelihood. It may deprive the employee 
of the right to pursue a calling for which he is best fitted 
or of the opportunity to work in his chosen field of endeavor. 
An employer, who seeks to subject a former employee to 
such severe and drastic restrictions on his activities, should 
at least extend to him some assurance of financial security 
for a reasonable time. Otherwise, the employee may find 
himself completely at his employer’s mercy. Such a result 
would seem inequitable and at times even contrary to the 
dictates of humanity. One who seeks to restrict another’s 
freedom of action should be willing to surrender his own 
independence to a corresponding degree. If the employer 
prefers to leave himself free to terminate the employment 
at will in his own discretion, he should not be accorded the 
drastic and far reaching remedy by way of an injunction 
to enforce a stipulation that would exclude the former 
employee from an opportunity freely to engage in the same 
business.” 

Here the employee had one week of certain employment 
but that, it is respectfully submitted, does not change it 
from the Byram case. In other words the employee if to 
be restricted should be given a term of employment com¬ 
parable to the length of restriction if the restriction is to 
be enforced by injunction. 

When this case was tried on its merits the appellant 
testified that his income from the time of the signing of 
the temporary injunction until the date of the trial had 
been reduced to less than fifty dollars per week and that 
he had exhausted his savings and could not properly pro¬ 
vide for his family on such reduced income. Judge Morris 
had said in grating the temporary injunction, “Notwith¬ 
standing what I have said, I would not use the powers of 
this Court to restrain the defendant, even in these circum¬ 
stances, if, by so doing, it would prevent him from en- 
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gaging in a business in which he is trained and fitted to 
engage, or if it would permanently prevent him from en¬ 
gaging in such business with those persons who had been 
customers of his former employers; but that is not the 
case. The field in this territory is obviously not limited 
to those persons who are customers of the plaintiffs, many 
of whom were secured as customers by the defendant for 
the plaintiffs, and for which he was well and generously 
paid. He may without restraint engage in competition with 
the plaintiffs for services to all persons other than those, 
and even with respect to these persons after the period 
during vrhich he has agreed not to do so. It is not the pur¬ 
pose of injunctive relief to prevent competition of the de¬ 
fendant with the plaintiffs. Its purpose is to preserve to 
the plaintiffs the fruits of the defendant’s services, for 
which he was paid as an employee of the plaintiffs.” (J.A. 
—p. 26) The appellant has, however, suffered in a way 
that Judge Morris said he wrould not allow him to, and it 
is because of the restriction imposed on the appellant that 
the field in this territory is very limited as to him. He has 
canvassed this field and practically secured every account 
of any consequence in this city for the appellee. Martin 
Meyer testified that the Washington office had several thou¬ 
sand accounts at the time the appellant left their employ. 
The judge, we submit, did not consider the fact that the 
customer needing the type of services which the appellant 
is so capable of rendering is not a home owner but is one 
engaged in business where rodent control is most neces¬ 
sary. Those customers are the ones whom the appellant 
so thoroughly canvassed and secured for the appellee. 

2. The period of five years is entirely too long to give the 
appellee protection by restricting the appellant. This Court, 
in Chemical Fireproofing Corporation v. Krouse, 81 D. C. 
Appeals 145, has said, “The restriction shall be no greater 
than is reasonably necessary to secure the protection of the 
business or good will of the employer.” It certainly was 
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not necessary for the employer in this situation to have a 
period of five years within which to protect his business. 
The period of five years was entirely too long and is unrea¬ 
sonable and to be sustained would be violative of public 
policy. j 

3. The restrictive covenant is too broad in what it pro¬ 
hibits the appellant from doing. He is not permitted to: 
(a) serve, solicit or cater to any customer that the appel¬ 
lee had when he left their employ, (b) engage or assist, be 
interested in or connected with any other person, firm or 
corporation soliciting, serving or catering to any one of 
the customers served by him or any other employee of the 
Company within a radius of thirty miles. In other words 
he cannot sell his services to any customer of appellee and 
cannot work for anyone who has as many as one customer 
that the appellee once had although appellant had nothing 
to do with the obtaining of such customers for his prospec¬ 
tive employer. This is harsh and unreasonable and denies 
the appellant an opportunity to earn a living in the only 
business he knows. 

CONCLUSION 

The injunction is unfair and unreasonable and inequi¬ 
table. The judgment appealed from should therefore be 
reversed with direction to the District Court to dissolve 
the injunction. 

Charles E. Ford, 

H. Clifford Allder, 
Attorneys for Appellant . 


* 




APPENDIX 



IN THE 


33mtetr States Court ot Uppeate 

Fob the District of Columbia Circuit 


JOSEPH J. WINEBURGH, Appellant , 

v. 

BERTHA K. MEYER and 
MARTIN MEYER, Trading as 
THEODORE MEYER ESTATE, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 







INDEX TO JOINT APPENDIX 


Pleadings, Docket Entries and other papers. 5 

Complaint. 5 

Employment Agreement. j 8 

Motion for Preliminary Injunction . 11 

Points and Authorities . 12 

Answer to Complaint, First Defense. 14 

Answer to Complaint, Second Defense. 15 

Answer to Complaint, Third Defense . 18 

Answer to Motion for Preliminary Injunction. 19 

Points and Authorities . 21 

Memorandum . 22 

Preliminary Injunction . 27 

Certifications . 30 

Supplemental Findings of Fact in addition to those 

stated in the Memorandum opinion. 30 

i 

Memorandum of Court . 31 

! 

Findings of Fact. 32 

Conclusions of Law . 36 

Permanent Injunction . 37 

Notice of Appeal. 40 

Designation of Record . 41 

Designation of Additional Record. 42 

Order . 43 

Proceedings, Transactions and Evidence of August 

13, 14, 53. 124 

Exhibits . 204 

Stipulation as to Record. 216 





























PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

Filed Feb 25 1953 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 862-53 

Bertha K. Meyer and Martin Meyer, Trading as 
Theodore Meyer Estate, 1155 21st Street, N. W., Washing¬ 
ton, D. C., Plaintiffs 

v. 

Joseph J. Wineburgh, 2604 Spencer Road, Chevy Chase, 

Maryland, Defendant 

COMPLAINT 

(For Injunctive Relief) 

1. Jurisdiction herein is founded on Section 11-306 of the 
District of Columbia Code. 

2. Plaintiffs, with their predecessors in interest, have been 
continuously in the business of exterminating and pest con¬ 
trol since 1899, with their principal office in the City of 
Philadelphia, Pennsylvania and with a branch office in the 
District of Columbia continuously since the year 1906. 

3. Defendant is presently engaged in the business of ex¬ 
terminating and pest control in the District of Columbia, 
operating from his home in Chevy Chase, Maryland . 

4. On or about September 3, 1947, Defendant entered the 
employ of the Plaintiffs as manager of the District of Co¬ 
lumbia branch office, pursuant to a written contract, a copy 
of this contract being attached hereto and marked Exhibit 
“A”. 

5. Defendant continuously was employed by Plaintiffs 
under this contract until the effective date of Defendant’s 
resignation, to wit January 17, 1953. 
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6. Pursuant to Paragraph 1 of the Agreement, De¬ 
fendant's compensation was increased by Plaintiffs from 
time to time during the period of his employment from the 
initial $80.00 per week and, on and prior to the date of the 
termination of his employment, he was receiving One 
Hundred Forty Seven ($147.00) Dollars per week, plus 
fifteen (15) percent of the net profits of the Plaintiffs’ Dis¬ 
trict of Columbia branch office. Defendant has been fully 
paid up to that effective date of his resignation, January 17, 
1953. 

7. During the term of his employment, Defendant was 
never at any time directly connected with any office or 
branch office of the Plaintiffs other than the District of Co¬ 
lumbia branch office. 

8. Defendant, since the effective date of his resignation 
on January 17, 1953, has acted in violation of the negative 
covenants of Paragraph 2 of the Agreement, as follows: 

(a) Defendant either on his own behalf or on behalf 
of a firm known as Allied Chemical Services, or on 
behalf of other third persons, firms, or corporations, 
has solicited, served or engaged himself to serve with 
exterminating and pest control services, and has dis¬ 
closed the names, addresses and requirements of, cus¬ 
tomers of the Plaintiffs who were served by the De¬ 
fendant or by other employees of the Plaintiffs in the 
District of Columbia branch office with exterminating 
or pest control services during the course of the De¬ 
fendant’s employment therein, i.e. between September 
3, 1947 and January 17, 1953, such customers being lo¬ 
cated in the District of Columbia or within a radius of 
thirty (30) miles thereof. 

(b) Included among the customers referred to in 
Sub-paragraph (a) above, are the following, all of 
whom have cancelled previously existing annual or 
month to month contracts with the Plaintiffs for ex¬ 
terminating and pest control services, in effect on and 
prior to January 17,1953, and all of whom have, as the 
Plaintiffs are informed, negotiated agreements with De- 
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fendant to have him furnish them with exterminating 
and pest control services: 

(1) The Hecht Company, 7th and E Streets, N.W. 
Washington, D. C. 

(2) Hendrix Steak House, 1252 4th Street, N.E. 
Washington, D. C. 

(3) Ehrlich Poultry Company, 1259 4th Street, 
N.E. Washington, D. C. 

(4) Kolker Poultry Co., Inc., 1251 4th Street, N.E. 
Washington, D. C. 

(5) Woodland Pharmacy, 128 U Street, N.W. 
Washington, D. C. 

(6) McLean Gardens, 3811 Porter Street, N.W. 
Washington, D. C. 

Wherefore the Plaintiffs demand 

(a) a preliminary and final injunction against De¬ 
fendant as follows: 

(1) enjoining him from soliciting, serving or en¬ 
gaging himself, Allied Chemical Services or any other 
third person, firm or corporation, to serve any of the 
customers listed in Paragraph 8(b) above. 

(2) enjoining him from any further violation of 
Paragraphs 2(a) and 2(c) of the Agreement in ac¬ 
cordance with the terms and provisions thereof. 

(b) an order on the Defendant requiring him forth¬ 
with to return to the Plaintiffs any and all lists, books, 
records of, or in connection with, the Plaintiffs’ cus¬ 
tomers or business, and other property belonging to 
the Plaintiffs. 

(c) damages. 

(d) costs. 

(e) such other and further relief as may be appro¬ 
priate. 

/s/ Philip W. Amram 
607 Ring Building 
Washington 6, D.C. 

Attorney for Plaintiffs 
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Filed Feb 25 1953 
Exhibit “A” 

EMPLOYMENT AGREEMENT 

AGREEMENT made this 3rd day of September, 1947 by 
and between THEODORE MEYER ESTATE hereinafter 
called the Company and Joseph J. Wineburgh 
of Washington, D. C. 

hereinafter called the Employee, WITNESSETH. 

Whereas the Company is engaged in the Eastern half of 
Pennsylvania, in the State of New Jersey South of Hope- 
well and in and about the cities of Baltimore, Maryland; 
Washington, D. C. and Wilmington, Delaware, in the exter¬ 
minating business in all its branches, including manufactur¬ 
ing and selling of all forms of products for extermination, 
also performing exterminating services in all of its branches, 
in every type of building including apartments, restaurants, 
ships, factories, hotels, etc.; and whereas, the parties hereto 
acknowledge that the good will, continued patronage and the 
list of names and addresses of its customers constitute the 
principal asset of the Company—the same having been ac¬ 
quired through the outlay of considerable time, money and 
effort; and 

WHEREAS, the Employee has been employed by the 
Company on the terms and conditions hereinafter set forth, 
except as to the duration of the employment, and in connec¬ 
tion with his employment he has become or will become 
acquainted with many of the said customers, their names, 
addresses and requirements, and will become acquainted 
with other future customers, and with other of the Com¬ 
pany’s business and confidential matters, and 

WHEREAS, the parties hereto are desirous of providing 
for the continuance of said employment and desire in con- 
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nection therewith to reduce to writing their agreement, in¬ 
cluding the mutual covenants heretofore entered into orally. 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH: 

1. The Company agrees to continue to employ the Em¬ 
ployee in its employment for at least one week from the date 
hereof, and to pay him a salary of EIGHTY DOLLARS 
($80.00) per week, subject, however, to modifications and 
changes as to salary agreeable to both parties, but with the 
express understanding that such modification shall at no 
time and in no respect otherwise change or modify this 
agreement. 

2. The Employee agrees to faithfully serve the Company 
at least the period aforesaid and to devote to the service his 
entire time and attention, and further covenants as follows: 

(a) That he will not during his employment or after the 
end thereof, irrespective of the time, manner or cause of its 
termination, directly or indirectly disclose to any person, 
firm or corporation, the name, address or requirements of 
any customers of the Company or any of its branches, and 
that he will not divulge any other information that he has 
acquired, or that he shall have acquired during his period 
of employment. 

(b) That upon the termination of his employment, ir¬ 
respective of the time, manner or cause of said termination, 
he will surrender to the Company all lists, books and records 
of or in connection with the Company’s customers or busi¬ 
ness and all other property belonging to the Company. 

(c) That he will not for a period of five years after the 
end or termination of his employment, irrespective of the 
time, manner or cause of the said termination directly or 
indirectly, either as principal, agent, employee, employer, 
stockholder, co-partner or in any other individual or rep¬ 
resentative capacity whatever, solicit, serve or cater to, or 
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engage, assist, be interested in or connected with any other 
person, firm or corporation soliciting, serving or catering 
to any of the customers served by him, or by any other em¬ 
ployee of the Company, within a radius of thirty miles of 
any office or offices with which he has been directly con¬ 
nected. 

(d) It is expressly agreed that covenants (a), (b) and 
(c) shall inure to the benefit of the Company and its suc¬ 
cessors and assigns. 

3. After the expiration of the term of employment' set 
forth in paragraph 1 hereof, if the Employee is continued 
in the Company’s employ thereafter, this agreement shall be 
deemed automatically renewed, and shall continue in force 
until terminated by either party as hereafter provided. 
This employment may be terminated at any time either dur¬ 
ing the original term of employment or thereafter by either 
party hereto, upon notice in writing to the other party. 
In lieu of giving such notice, the Company may pay the 
Employee the amount of salary due to date of such notice 
at end of week following said notice. It is expressly agreed, 
however, that a breach of this provision by the Company 
shall in no way affect the Company’s rights and the Em¬ 
ployee’s obligations under covenants (a), (b) and (c) hereof, 
but the employee shall have his remedy at law for damages 
for such a breach. 

i 

WITNESS the hands and seals of the parties hereto, the 
day and year first above written. 

Theodore Meyer Est. 

By /s/ Martin T. Meyer 
/ s/ Joseph J. Wineburgh 

Witness: 

/s/ A. J. Murray 
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Filed Feb 26 1953 

MOTION FOE PRELIMINARY INJUNCTION 

Plaintiffs move the court for a preliminary injunction 
enjoining the Defendant, Joseph J. Wineburgh, pending the 
final hearing and determination of this action: 

(1) From directly or indirectly as principal, agent, em¬ 
ployee, employer, stockholder, co-partner, or in any other 
individual or representative capacity whatever, soliciting, 
serving, catering to, or engaging, assisting, being interested 
in, or connected with any other third person, firm or 
corporation who solicits, serves or caters to exterminating 
and pest control requirements of any of the following per¬ 
sons, firms or corporations: 

The Hecht Company, 7th and E Streets, N.W. 

Washington, D.C. 

Hendrix Steak House, 1252 4th Street, N.E. 

Washington, D.C. 

Ehrlich Poultry Company, 1259 4th Street, N.E. 

Washington, D.C. 

Woodland Pharmacy, 128 U Street, N.W. 

Washington, D.C. 

McLean Gardens, 3811 Porter Street, N.W. 

Washington, D. C. 

Kolker Poultry Co., Inc., 1251 4th Street, N.E. 

Washington, D.C. 

(2) From directly or indirectly, as principal, agent, em¬ 
ployee, employer, stockholder, co-partner or in any other 
individual or representative capacity whatever, soliciting, 
serving, catering to, or engaging, assisting, being interested 
in or connected with any third person, firm or corporation 
who solicits, serves or caters to the exterminating and pest 
control requirements of any customer of the Plaintiffs who 
was served with exterminating and pest control services by 
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the Defendant as manager of the Plaintiffs’ District of 
Columbia branch office, or by any other employees of the 
Plaintiffs * District of Columbia branch office, during the 
period that Defendant was manager thereof (i.e. from Sep¬ 
tember 3,1947 to January 17,1953) and who may be located 
in the District of Columbia or within a radius of thirty 
(30) miles thereof. 

(3) From directly or indirectly disclosing to any third 
person, firm or corporation the names, addresses and re¬ 
quirements of any customers of the Plaintiffs either in the 
District of Columbia or elsewhere, or disclosing any other 
information respecting the Plaintiffs’ business which he 
may have acquired during his employment as manager of 
the Plaintiffs’ District of Columbia branch office from Sep¬ 
tember 3, 1947 to January 17, 1953. 

This motion is made on the ground that 

(1) Unless restrained by this court, Defendant will per¬ 
form the acts referred to continuously up until the time of 
final hearing and determination of this action. 

(2) Such acts by the Defendant will result in irreparable 
harm, injury, loss and damage to the Plaintiffs. 

(3) The issuance of a preliminary injunction herein will 
not cause undue inconvenience, hardship and damage to the 
Defendant, but will prevent irreparable harm, loss, injury 
and damage to the Plaintiffs. 

/s/ Philip W. Ameam 
607 Ring Building 
Washington, D. C. 

Attorney for Plaintiffs 

POINTS AND AUTHORITIES 

i 

Contracts containing restrictions preventing or limiting 
competition by former employees against the former em- 



13 


ployer are valid and enforceable in the District of Columbia 
if reasonable in their terms. 

Restatement of Contracts, §516(f). 

American Jurisprudence Vol. 35, Master and Servant 
§§97-9. 

Chemical Fireproofing Corp. v. Krouse, 81 App DC 145, 
155 F(2d) 422 (1946). 

Hartung v. Hilda Miller, Inc., 77 App DC 164, 133 F(2d) 
401 (1943.) 

Allison v. Seigle, 65 App DC 45, 79 F(2d) 170 (1935). 

Erikson v. Hawley, 56 App DC 268,12 F(2d) 491 (1926). 

Godfrey v. Roessle, 5 App DC 299 (1895). 

n 

Enforcement of such non-competition provisions by in¬ 
junction is a normal function of equity jurisdiction in the 
District of Columbia. 

Chemical Fireproofing Corp. v. Krouse, supra. 

Hartung v. Hilda Miller, Inc., supra. 

Allison v. Seigle, supra. 

Erikson v. Hawley, supra. 

m 

The terms of the restraint here are much less restrictive 
than the ordinary terms. The restraint in this case does not 
restrain the former manager from all competition in the 
field (which is the usual form of covenant). To the contrary, 
it permits the former employee freely to compete with the 
former employer for new business. 

The restraint limits itself only to the soliciting or serving 
of the employer’s customers who were such customers dur¬ 
ing the period of time that the employee was in the em- 
loyer’s employ. 

The restraint is no greater than is reasonably required 
for the protection of the Plaintiff’s rights under the con¬ 
tract 
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IV 

The geographical area of restraint, namely the Wash¬ 
ington metropolitan area normally served by the Wash¬ 
ington branch office, and the period of time during which the 
former employee is restrained from solociting or serving the 
employer’s old customer, are reasonable 

Hartung v. Hilda Miller, Inc., supra. 

Erikson v. Hawley, supra. 

Wark v. Ervin Press Corp., 48 F(2d) 152 (CCA 7th 
1931). 

V 

A preliminary injunction should be awarded forthwith. 

• • • • • • • • : • 

Filed Mar 6 1953 

ANSWER TO COMPLAINT 
FIRST DEFENSE 

The defendant answers the complaint as follows: 

1. The defendant in answer to paragraph two of the 
complaint is without sufficient information to either admit 
or deny the allegations contained therein. 

2. The defendant in answer to paragraph three of the 
complaint denies that he is in the exterminating and pest 
control business in the District of Columbia. 

3. The defendant in answer to paragraph four of the 
complaint denies that he entered the employ of the plaintiff 
on September 3, 1947 but does admit that he entered the 
employ of the Theodore Meyer estate as shown by exhibit 
“A”. 

4. The defendant in answer to paragraph five of the com¬ 
plaint denies that he was continuously employed by the 
plaintiffs from September 3, 1947 to January 17, 1953. 



15 


5. The defendant in answer to paragraph six of the com¬ 
plaint admits that in January of 1953 he was receiving a 
salary of One Hundred Forty-seven Dollars per week but 
denies that he was receiving 15% of the net profits of the 
plaintiff’s branch office in the District of Columbia although 
the plaintiffs had agreed to pay him the said 15% of the net 
profits. 

6. The defendant in answer to paragraph seven of the 
complaint denies the allegations contained therein and states 
that he was connected and did work in other branch offices 
of the plaintiffs and that those offices were located in Balti¬ 
more, Md., Wilmington, Delaware, Philadelphia, Pennsyl¬ 
vania and the state of New Jersey with the exception of 
Atlantic City. 

7. The defendant in answer to paragraph eight (a) and 
eight(b) of the complaint denies that he has violated any 
provision of any legal contract or agreement with the plain¬ 
tiffs. 

SECOND DEFENSE 

The defendant states that the only reason he ceased being 
in the plaintiffs’ employ was because they themselves had 
violated the agreement that they had with the defendant. 

The defendant states that he has specialized in Pest 
Control for many years prior to September of 1947. That 
he is a college graduate and that when he attended Penn 
State College and St. Thomas Aquinas College, he spec¬ 
ialized in chemistry, entomology, health and sanitation. 
That after graduating from college he worked in the pest 
control business in Dickson City, Pennsylvania in 1934. 

That he took courses in Syracuse University, George 
Washington University and Johns Hopkins University in 
health and sanitation. That he took a course in the Army 
School of sanitation. That he attended the University of 
North Carolina School of Public Health where he took a 




16 


course in sanitation and also took a similar course in 
Atlanta, Georgia. That he took a course in pest control with 
the U. S. Public Health Service. 

That the defendant was Chief Instructor of Pest Control 
at the Medical Field Service School in Carlisle, Pennsyl¬ 
vania. That he was in charge of the Pest Control at the 
Army Medical Center in Washington, D. C. 

That he was lent by the Armed Forces to the Brazil 
Government and placed in charge of teaching their officers 
how to manage rodent control, malaria, insect, vermin and 
medical field sanitation. 

That he was lent by the U. S. Government to the District 
of Columbia Health Department where he was placed in 
charge of eliminating the Rat condition in Washington, D. C. 
and that he was working at this job when he resigned in 1947 
to manage the Washington office of the Theodore Meyer 
Estate. 

That in 1947 when the defendant started his employment 
with the Theodore Meyer Estate, the District of Columbia 
office of that organization was losing money and it was 
through the knowledge and ability of the defendant who 
thoroughly canvassed the area that the Washington office 
in a matter of months was showing a profit. That three 
months after the defendant started his employment, his 
salary was raised to Ninety Dollars a week and that at the 
end of his fifth month of employment he was raised to One 
Hundred ten Dollars per week plus a 15% share of the net 
profits of the District of Columbia office. That at the end 
of his first year of employment he had increased the busi¬ 
ness to such a degree and made its so profitable that his 
salary was raised to One Hundred Twenty-five Dollars per 
week plus 15% of the net profit of the local office. That late 
in 1952 the defendant discovered that he had not been get¬ 
ting the correct amount due him under the agreement that 
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lie would receive 15% of the net profits. That he learned 
that one of the plaintiffs, Martin T. Meyer, had attended 
a Los Angeles convention with his wife and had charged a 
part of the expense to the District of Columbia office, of 
another employee. 

That he also learned that the same Martin T. Meyer had 
for a period of 18 months charged against the District of 
Columbia office a salary for himself of $150.00 per month. 
That he also learned that the said Martin T. Meyer had been 
charging Hotel and traveling expenses to the District of 
Columbia office which in no way produced any income for 
the District of Columbia office. That the said Martin T. 
Meyer has never at any time produced any income or benefit 
for the District of Columbia office but to the contrary on 
numerous occasions when he would visit a customer with the 
defendant has by his remarks and conduct caused the loss 
of that business. In other words, the defendant discovered 
that the said Martin T. Meyer who was causing a loss of 
income to the District of Columbia office was also taking 
money from that office which wrongfully decreased the in¬ 
come of the defendant. 

That because of the discovery by the defendant of the 
way he was being denied his proper profits by the conduct 
of the plaintiffs and causing the loss of customers and pad¬ 
ding the expenses of the District of Columbia office, he noti¬ 
fied the Philadelphia office of the plaintiffs on October 1, 

1952 that he was resigning effective January 15,1953. That 
the defendant continued his employment until Janaury 15, 

1953 and broke-in the new manager that the plantiffs sent 
to Washington, showed him everything about the business 
and turned over to him all the records and keys pertaining to 
the said business. 


t 
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THIRD DEFENSE 

The complaint fails to state a valid claim for relief against 
the defendant upon which the relief sought could be granted. 

WHEREFORE, the defendant asks that this complaint be 
dismissed. 

/s/ Joseph J. Winebubgh j 
Defendant 

Charles E. Ford 
Attorney for Defendant 
District of Columbia, ss: 

Joseph J. Wineburgh, being first duly sworn deposes and 
says that the foregoing answer by him subscribed is true to 
the best of his information, knowledge and belief. 

/s/ Joseph J. Wineburgh 
Defendant 

Subscribed and sworn to before me this 5th day of March, 
1953. 

/s/ Mary S. McKeezie 
Notary Public, D. C. 

I hereby certify that I have this 5th day of March, 1953 
mailed a copy of the foregoing answer to Philip W. Am ram, 
attorney for the plaintiffs, 607 Ring Building, N.W., Wash¬ 
ington, D. C. 

Charles E. Ford 
Attorney for Defendant 
416 —5th St., N. W. 

Washington, D. C. 

• • 9 9 9 9 9 9 9 
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Filed Mar 6 1953 

ANSWER TO MOTION FOR PRELIMINARY 

INJUNCTION 

The defendant by his attorney, Charles E. Ford, in an¬ 
swer to the Motion for Preliminary Injunction states that 
the three grounds relied upon by the plaintiffs for the 
granting of this Motion do not exist. The defendant denies 
that any acts of his even if done as alleged by the plaintiffs 
will or would result in irreparable harm, injury, loss or 
damage to the plaintiffs and that the issuance of the Pre¬ 
liminary Injunction will unquestionably cause undue in¬ 
convenience, hardship and damage to the defendant because 
he will be stopped from engaging in the only business that 
his education, training and experience have fitted him for 
in a very large area of the Eastern part of the United 
States. 

It will be noted that the agreement, exhibit “A”, from 
its very inception gave to the defendant certain employ¬ 
ment for a period of only one week, but by its terms he was 
to be barred from engaging in his special occupation for a 
period of five years from the time of the termination of his 
employment any week that the employer so desired. 

It is well established that contracts in partial restraint 
of trade, auxiliary or ancillary to other stipulations, are 
valid and are enforceable in equity, if they are necessary 
or appropriate for the purpose of effectuating the principal 
provisions of the agreement. 

Such restraints are held proper and enforceable if they 
are limited and partial and are no greater either in time or 
in area than is required to afford fair protection to the 
owner of the business. In this instance, the only under¬ 
taking on the part of the employer was to continue the em¬ 
ployee^ services for the period of one week and he could 


have with impunity terminated the e mployment and dis¬ 
charged the employee one week after the employment com¬ 
menced. The defendant contends that because of this, there 
was no mutuality of obligation and, therefore, equity should 
not accord to the employer drastic relief by way of an In¬ 
junction, which would restrict and limit the defendant in 
his opportunity to earn a livelihood, in such a wide area of 
this country. 

The question is not whether such a contract as we have 
here is valid but whether the court should enforce it by an 
injunction, instead of leaving the parties to their remedy 
by way of a claim for damages. The defendant submits that 
this is not the kind of contract which a Court of Equity 
should enforce in the exercise of sound discretion by the 
drastic remedy of an injunction. The law is very clear that 
there still is a distinction between equitable and legal reme¬ 
dies in the Federal Courts. 

Compliance with a covenant to refrain from competition 
with a former employer may lead to a serious hindrance 
and a substantial handicap in one’s effort to earn a legiti¬ 
mate livelihood. It may deprive the employee of the right 
to pursue a calling for which he is best fitted or of the op¬ 
portunity to work in his chosen field of endeavor. An em¬ 
ployer, who seeks to subject a former employee to such 
severe and drastic restrictions on his activities, should at 
least extend to him some assurance of financial security for 
a reasonable time. Otherwise, the employee may find him¬ 
self completely at his employer’s mercy. Such a result would 
pendence to a corresponding degree. If the employer prefers 
seem inequitable and at times even contrary to the dictates 
of humanity. One who seeks to restrict another’s freedom 
to leave himself free to terminate the employment at will 
of action, should be willing to surrender his own inde¬ 
in his own discretion, he should not be accorded the drastic 
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and far reaching remedy by way of an injunction to enforce 
a stipulation that would exclude the former employee from 
an opportunity freely to engage in the same business. 

/s/ Charles E. Ford 

Attorney for Defendant 
416 - 5th St., N. W. 
Washington, D. C. 

POINTS AND AUTHORITIES 

1. The verified answer to the complaint of the defendant 
which is filed herein and prayed to be made a part of this 
answer. 

2. Super-Maid Cook Ware Corp. v. Hamil, 50 F. (2d) 830. 

3. Love v. Miami Laundry Co., 118 Fla. 137, 141. 

4. Victor Chemical Works v. Iliff, 299 Ill. 532, 550. 

5. May v. Lee (Texas) 28 S. W. (2d) 202, 204. 

6. Schneller v. Hayes, 176 Wash. 115. 

7. Sun Oil Co. v. Burford (C.C.A. 5th) 130 F. (2d) 10. 

8. Coca Cola Co. v. Dixi-Cola Laboratories (C.C.A. 4th) 
155 F. (2d) 59, 63. 

I hereby certify that I have this 5th day of March, 1953 
mailed a copy of the foregoing answer to Philip W. Amram, 
attorney for the plaintiffs, 607 Ring Building, N. W., Wash¬ 
ington, D. C. 

/s/ Charles E. Ford 

Attorney for Defendant 
416 - 5th St., N. W. 
Washington, D. C. 

• •••••••• 
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MEMORANDUM 

Filed Mar 25 1953 

Morris, J. In this action the plaintiffs seek relief against 
the defendant to enforce certain provisions in a contract 
of employment entered into between the parties on the 
third day of September 1947, wherein the plaintiff agreed 
to employ the defendant at a salary of $80 per week, such 
employment to be terminable by either party upon notice 
in writing. Contained in said agreement are certain pro¬ 
visions wherein the defendant agreed not to disclose to any 
person, firm or corporation the name, address or require¬ 
ments of customers of the company, nor to divulge any 
other information acquired during said period of employ¬ 
ment, and further, upon the termination of employment, 
that he would surrender to the company all lists, books and 
records of, or in connection with, the company’s customers 
or business, and further “that he will not for a period of 
five years after the end or termination of his employment, 
irrespective of the time, manner or cause of the said termi¬ 
nation directly or indirectly, either as principal, agent, em¬ 
ployee, employer, stockholder, co-partner or in any other 
individual or representative capacity whatever, solicit, serve 
or cater to, or engage, assist, be interested in or connected 
with any other person, firm or corporation soliciting, serv¬ 
ing or catering to any of the customers served by him, or 
by any other employee of the company, within a radius of 
thirty miles of any office or offices with which he has been 
directly connected. ’ ’ 

The present matter before the Court is an application 
for a temporary injunction to restrain the defendant from 
violation of the agreements above set forth. A hearing 
was had, at which time substantial evidence was taken, and 
argument of counsel was had. Subsequently, at the request 
of the Court, briefs of counsel have been submitted. 
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Certain facts have been definitely established: The plain¬ 
tiffs, with their predecessors in interest, have been continu¬ 
ously in the business of pest extermination and control 
services since 1899, with their principal office in the City 
of Philadelphia, Pennsylvania, and with a branch office in 
the District of Columbia continuously since the year 1906. 
The defendant, prior to his employment by the plaintiffs, 
had acquired considerable knowledge of various phases of 
pest extermination and control, but had never been engaged 
in the business of rendering such services to the public. At 
the time of his employment, he was receiving a salary of 
$80 a week, employed by the Public Health Service of the 
United States Government, and on loan to the Government 
of the District of Columbia. He was employed as manager 
of the District of Columbia Branch Office, which had there¬ 
tofore been managed by an employee of the plaintiffs who 
supervised both the Baltimore and Washington offices. The 
business of the Washington office increased substantially 
during the period of defendant’s employment, which termi¬ 
nated by resignation, which the plaintiffs sought to have 
him withdraw, on January 17, 1953. During the period of 
his employment his salary was variously increased from 
time to time, in addition to which he was allowed 15 per 
cent of the net profits of the plaintiffs’ District of Columbia 
Branch Office. At the time of his resignation, the defend¬ 
ant’s weekly salary was $147, and with the percentage of 
profits, in the language of the defendant himself, he was 
“making close to $12,000 in the last two years.” When he 
first tendered his resignation on October 1, 1952, the plain¬ 
tiffs sought to induce him to withdraw it by increasing his 
compensation retroactive to January 4, 1952, as a result 
of which he was paid a sum of $836. Nevertheless, the de¬ 
fendant did terminate his employment at the time above 
stated. 
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It is not disputed that since the termination of defend¬ 
ant’s employment, both individually and as a representative 
of the Allied Chemical Service, a corporation organized by 
his wife, his wife’s mother, and a Washington accountant, 
who are the officers of said corporation, and having its place 
of business in Chevy Chase, Maryland, he has solicited 
former customers of the plaintiffs and secured contracts of 
service from them. 

i 

The sole defense and opposition to the temporary injunc¬ 
tion is that the agreement not to solicit such customers is 
not enforceable in equity, because the contract of employ¬ 
ment lacks such mutuality as would enable the defendant 
to enforce specific performance of obligations therein on 
the part of the plaintiffs. It is, therefore, urged by the de¬ 
fendant that the injunctive relief sought should not be 
granted, and the plaintiffs should be relegated to action at 
law for damages. 

The authority principally relied upon by the defendant is 
the case of Byram v. Vaughn, 68 Fed. Supp. 981, decided by 
this Court. In that case a temporary injunction sought by 
the former employer against an employee, who had been 
discharged by the employer, to prevent the solicitation of 
patronage from the employer’s customers was denied upon 
the ground that there was no obligation in the contract of 
employment for any stated or substantial period of em¬ 
ployment. In that case, it is pointed out that this precise 
point does not appear to have been determined in any other 
reported case in the District of Columbia. There is, how¬ 
ever, substantial authority supporting the right to equitable 
relief even in the absence of an obligation for a stated or 
substantial period of employment. 1 

It is well recognized in this jurisdiction, 2 as it is generally 

1 Sherman v. Pfefferkom, 241 Mass. 468, 135 N.E. 568. 

* Godfrey v. Roessle, 5 U.S. App. D.C. 299 Erickson v. Hawley, 56 U. S. 
App. D.C. 268,12 F. (2) 491, Allisony. Seigle, 65 U. S. App. D.C. 45, 79 F. 
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in other jurisdictions, 3 that, where a restrictive covenant 
of the kind here involved is reasonably limited as to time 
and territory, and is not such as to constitute an unfair 
restraint of trade contrary to public policy, or to work an 
unfair hardship upon the restricted party, it is a valid 
contractual obligation. Most certainly a court of equity 
should not permit its processes to be called into play to 
accomplish an inequitable result. Where the conduct of 
the parties is such that there is no clear occasion for 
the exercise of a court’s power to prevent injustice and 
inequity, certainly those powers should not be exercised, 
and that is doubtless the occasion for the use in certain 
circumstances of the formula that equity will not inter¬ 
vene on behalf of one party w T hen the contract is such that, 
under different circumstances, it would not have inter¬ 
vened in behalf of the other. I have no quarrel with 
that formula when applied in a situation where it is not 
clear that the power of the court should be exercised to 
prevent an inequity. I cannot accept it, however, where 
the actions of the parties have rendered it a meaningless 
verbal legalistic limitation on the right and duty of the 
court to prevent injustice and inequity. No authority with 
which I am familiar would intimate that, had the plaintiffs 
here agreed in the employment contract to employ the de¬ 
fendant for a period of five years at a salary of $80 a week, 
the plaintiffs would not now be entitled to the injunctive 
relief sought. When, in fact, the plaintiffs have employed 
the defendant for more than five years, and at a compensa¬ 
tion far in excess of that which they agreed initially to pay 
him, and when his services were terminated, not by the 
plaintiffs, but against the plaintiffs’ insistence that he re¬ 
main at a further increase of compensation, how can it in 


* Annotations: 9 A.L.R. 1480, 20 A.L.R. 869, 67 A.L.R. 1010, 98 A.L.R. 
(2d) 170. 
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good conscience be said that the plaintiffs, by doing more 
than they were required by law to promise, are precluded 
from having the defendant restrained from doing what 
was clearly contemplated that he should not do? If some 
neat verbal formula must be found to give legalistic dress 
to the exercise of a sound discretion by which every such 
case should be decided according to the equity of such 
case, doubtless it could be found in the fact of the accept¬ 
ance by the defendant of the substantial increase in com¬ 


pensation after a period of five years’ employment, 


con¬ 


stituting a reaffirmance and revivification of an obligation 


on his part, which in another view might have permitted 


the plaintiffs within a minute, or a day, or a week, to have 


terminated his employment. 


Notwithstanding what I have said, I would not use the 
powers of this Court to restrain the defendant, even in 
these circumstances, if, by so doing, it would prevent him 
from engaging in a business in which he is trained and 
fitted to engage, or if it would permanently prevent him 
from engaging in such business with those persons who 
had been customers of his former employers; but that is 
not the case. The field in this territory is obviously not 
limited to those persons who are customers of the plaintiffs, 
many of whom were secured as customers by the defendant 
for the plaintiffs, and for which he was well and generously 
paid. He may without restraint engage in competition with 
the plaintiffs for services to all persons other than those, 
and even with respect to these persons after the period dur¬ 
ing which he has agreed not to do so. It is not the purpose 
of injunctive relief to prevent competition of the defendant 
with the plaintiffs. Its purpose is to preserve to the plain¬ 
tiffs the fruits of the defendant’s services, for which he was 
paid as an employee of the plaintiffs. 
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For the reasons stated, a temporary injunction as sought 
by the plaintiffs will be granted. 

/s/ Jas. W. Mobris 
Judge 

March 25, 1953. 

• •••••••• 


Filed Mar 31 1953 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 862-53 


Bertha K. Meyer and Martin Meyer, Trading as Theodore 
Meyer Estate, 1155 21st Street, N. W., Washington, D. C. 

Plaintiffs , 


v. 


Joseph J. Wineburgh, 2604 Spencer Road, Chevy Chase, 

Maryland, 


Defendant. 


PRELIMINARY INJUNCTION 

This cause came on to be heard on Plaintiffs ’ motion for 
a Preliminary Injunction, and the court having considered 
the pleadings herein and having heard oral evidence in open 
court, and the court having handed down a memorandum 
opinion on the 25th day of March, 1953, granting said 
Plaintiffs ’ motion for Preliminary Injunction: 

IT IS HEREBY ORDERED that Defendant, either by 
himself, or by any of his agents, servants, employees and 
attorneys and all persons in active concert and participa¬ 
tion with him is and he hereby is restrained and enjoined, 
pending the final hearing and determination of this action 
from: 
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1. Directly or indirectly, as- principal, agent, employee, 
employer, stockholder, co-partner or in any other individ¬ 
ual or representative capacity whatever, soliciting, serving, 
catering to, or engaging, assisting, being interested in, or 
connected with any other third person, firm or corporation 
who solicits, serves or caters to exterminating and pest 
control requirements of any of the following persons, firms 
or corporations: 

The Hecht Company 
7th & E Streets N.W. 

Washington, D. C. 

Hendrix Steak House 
1252 4th Street, N.E. 

Washington, D. C. 

Ehrlich Poultry Company 
, 1259 4th Street, N.E. 

Washington, D. C. 

Woodland Pharmacy, 

128 U Street, N.W. 

Washington, D. C. 

McLean Gardens 
3811 Porter Street, N.W. 

Washington, D. C. j 

Kolker Poultry Co., Inc. 

1251 4th Street, N.E. 

Washington, D. C. 

2. Directly or indirectly, as principal, agent, employee, 
employer, stockholder, co-partner or in any other individual 
or representative capacity whatever, soliciting, serving, ca¬ 
tering to, or engaging, assisting, being interested in or con¬ 
nected with any third person, firm or corporation whp 
solicits, serves or caters to the exterminating and pest con¬ 
trol requirements of any customer of the Plaintiffs who 
was served with exterminating and pest control services 
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by the Defendant as manager of the Plaintiffs’ District of 
Columbia branch office, or by any other employees of the 
Plaintiffs’ District of Columbia branch office, during the 
period that Defendant was manager thereof (i.e. from Sep¬ 
tember 3, 1947 to January 17, 1953) and who may be lo¬ 
cated in the District of Columbia or within a radius of 
thirty (30) miles thereof. 

3. Directly or indirectly disclosing to any third person, 
firm or corporation the names, addresses and requirements 
of any customers of the Plaintiffs either in the District of 
Columbia or elsewhere, or disclosing any other informa¬ 
tion respecting the Plaintiffs’ business which he may have 
acquired during his employment as manager of the Plain¬ 
tiffs’ District of Columbia branch office from September 3, 
1947 to January 17, 1953. 

IT IS FURTHER ORDERED that Plaintiffs first give 
security in the sum of $1,000.00 bond for the payment of 
such costs and damages as may be incurred or suffered by 
any party who is found to have been wrongfully enjoined or 
restrained, such bond to be approved by the court or by 
the clerk of the court. 

IT IS FURTHER ORDERED That the temporary in¬ 
junction shall not be operative until April 10,1953, so as to 
afford defendant opportunity to apply to the United States 
Court of Appeals for the District of Columbia for a stay 
thereof pending an appeal. 

/s/ Jas. W. Morris 
Judge 

Consented to as to form: 

H. Clifford Allder 

Attorney for Defendant 

March 30, 1953 
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CERTIFICATION 

This is to certify that a copy of the attached Preliminary 
Injunction was duly served on Ford and Allder, attorneys 
for Defendant, with offices at 416 5th Street, N.W., Wash¬ 
ington, D. C., on the 30th day of March, 1953. 

/s/ Edgar J. Goodrich 
607 Ring Building 
Washington, D. C. 


Filed Mar 31 1953 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 862-53 


Bertha K. Meyer and Martin Meyer, Trading as 
Theodore Meyer Estate, 

Plaintiffs , 


v. 


Joseph J. Wineburgh, 

Defendant. 

Supplemental Findings of Fact In Addition to Those 
Stated In The Memorandum Opinion. 

i 

In the course of the memorandum opinion filed by me, I 
made the following statement: 

The business of the Washington office increased sub¬ 
stantially during the period of the defendant’s employ¬ 
ment, which terminated by resignation, which the plain¬ 
tiffs sought to have him withdraw, on January 17,1953. 
Counsel for the defendant are fearful that this statement 

does not fully reflect the factual findings that such substan¬ 
tial increase of business came about as a result of the efforts 
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of the defendant as manager of the Washington office. Un¬ 
doubtedly, it was largely through the efforts of the defend¬ 
ant that such substantial increase of the business was ob¬ 
tained in conjunction with the organized business of the 
plaintiffs to perform the work required. I, therefore, make 
this additional finding of fact. 


March 31, 1953. 


/s/ Jas. W. Mobbis 
Judge. 


Filed Aug 18 1953 Harry M. Hull, Clerk 
Civil Action No. 862-53 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Bertha K. Meyer, et al., 

Plaintiffs 

v. 

Joseph J. Wineburgh, 

Defendant. 

MEMORANDUM OF COURT 

The Court agrees with the able opinion of Morris, J., filed 
in this cause March 25, 1953 (110 F. Supp. 957), and is of 
the opinion that a permanent injunction must issue. The 
facts adduced at the final hearing were essentially the same 
as those adduced before Judge Morris, the only exceptions 
being those showing the adverse effect of the preliminary 
injunction on defendant’s business. Such additional facts 
are of no aid to the defendant, as they in effect disclose 
that it was through the use of plaintiffs’ customers that 
defendant expected to and did build up his business after 
leaving plaintiffs’ employ. 
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It seems to the Court, however, that the terms of the pre¬ 
liminary injunction are too broad. That injunction pro¬ 
hibits the defendant from soliciting, etc. of “any customer 
of the plaintiffs who was served with exterminating and 
pest control services . . . (from September 3,1947, to Jan¬ 
uary 17,1953).” There was testimony that certain of these 
customers had been dissatisfied with plaintiffs 7 services and 
had discontinued such services, and that certain were no 
longer plaintiffs’ customers on January 17, 1953. Defend¬ 
ant should not be inhibited from soliciting or servicing 
these. 

Prepare and submit proposed findings of fact, conclusions 
and judgment on notice. 

/s/ Walter M.Bastian j 
Judge 

August 17, 1953 

Filed Dec 21 1953 Harry M. Hull, Clerk 
Civil Action No. 862-53 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 

Bertha K. Meyer and Martin Meyer, Trading as 
Theodore Meyer Estate, 

1155 21st Street, N.W., Washington, D. C., 

Plaintiffs, 

v. 

Joseph J. Wineburgh ; 

2604 Spencer Road, Chevy Chase, Maryland, 

Defendant . 

FINDINGS OF FACT 

1. Plaintiffs are a partnership trading as Theodore 
Meyer Estate with their principal office in Philadelphia, 
Pennsylvania, and with branch offices in several cities in- 
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eluding Washington, D. C. Plaintiffs and their predecessors 
in interest, have been continuously in the business of pest 
extermination and control services since 1899, their Dis¬ 
trict of Columbia office having been operated since 1906. 

2. Defendant was employed by plaintiffs as manager of 
their Washington office from September 3,1947 to January 
17,1953, at which time he voluntarily left plaintiffs’ employ, 
although plaintiffs did their utmost to persuade defendant 
to remain. He never had any position with the plaintiffs 
except manager of the Washington office, and he was never 
directly connected with any other office. On a few occa¬ 
sions he did spot jobs, at the request of Martin Meyer, in 
areas other than the Washington office area. 

3. On September 3, 1947 defendant entered into an em¬ 
ployment contract with the plaintiffs, one of the restrictive 
clauses of which was that he would not for a period of five 
years after the end or termination of his employment, 
irrespective of the time, manner or cause of the said 
termination directly or indirectly, either as principal, agent, 
employee, employer, stockholder, co-partner or in any other 
individual or representative capacity whatever, solicit, 
serve or cater to, or engage, assist, be interested in or con¬ 
nected with any other person, firm or corporation soliciting, 
serving or catering to any of the customers served by him, 
or by any other employee of the company, within a radius 
of thirty miles of any office or offices with which he has 
been directly connected. 

4. Immediately prior to his employment by the plain¬ 
tiffs, defendant was being employed by the Public Health 
Service of the United States Government at a salary of 
$80.00 a week, and was on loan to the government of the 
District of Columbia. 

5. The defendant had acquired considerable knowledge 
of the various phases of pest extermination and control by 
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means of both formal schooling and by experience, bnt 
prior to his employment by the plaintiffs the defendant 
had never been engaged in the private business of render¬ 
ing such services to the public for profit. 

6. The business of the plaintiffs’ Washington office in¬ 
creased substantially during the period of defendant’s 
managership, due largely to defendant’s work and ability. 
Defendant was put in complete charge of the Washington 
office, and was employed for the purpose of making it into 
a profitable venture, and particularly to solicit new cus¬ 
tomers. On January 17, 1953, over ninety percent of plain¬ 
tiffs’ customers consisted of persons, firms and corpora¬ 
tions whom the defendant had so solicited. 

7. Defendant’s starting salary with the plaintiffs was 
$80.00 a week. During the period of his employment his 
salary was periodically increased. In the year 1948, he 
was given a percentage of the net profits of the Washington 
office, computed on an annual calendar year basis. Defend? 
ant received monthly advances of estimated profits, with a 
final accounting in Januasy or February of the succeeding 
year, after the year-end figures were audited. At the time 
the defendant left the plaintiffs on January 17, 1953 he 
was receiving $147.00 per week, plus fifteen percent of the 
annual net profits of the District of Columbia office. His 
compensation for the calendar year 1951 was $11,712.41 and 
for the calendar year 1952 was $11,825.79. 

8. Defendant tendered his resignation orally on October 
1, 1952 to be effective in January, 1953. Plaintiff contends 
that defendant withdrew his oral resignation on October 2 
or 3, 1952, when plaintiffs, with the approval of the Salary 
Stabilization Board, increased his salary from $125.00 to 
$147.00 a week, effective at once, and made the pay raise 
retroactive ten months to January 4, 1952. Defendant de¬ 
nies he withdrew his resignation. Plaintiffs paid defendant. 
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and defendant accepted $836.00 as such retroactive pay¬ 
ment and $22.00 per week increase from October 3 on. There 
was no consideration for this retroactive payment or for 
the $22.00 per week pay raise other than the withdrawal 
of the oral resignation and defendant’s agreement to con¬ 
tinue in plaintiffs ’ employ for the calendar year 1953. Nev¬ 
ertheless, defendant, on December 31, 1952, asserted that 
the October oral resignation was effective and left the 
plaintiffs on January 17,1953, after two weeks’ notice. No 
part of the $836.00 retroactive payment, and no part of the 
$22.00 per week increase for the period October 3, 1952 to 
January 17, 1953 was returned or tendered at any time. 

9. Defendant, immediately upon leaving plaintiffs’ em¬ 
ploy, on January 17, 1953, entered into competition with 
the plaintiffs on his own behalf and/or on behalf of Joseph 
J. Wineburgh Exterminating Company and/or on behalf 
of Allied Chemical Services, of which his wife was President 
and which had its offices in his home. Defendant expected 
to build up his business, after leaving plaintiffs’ employ, by 
taking over the plaintiffs ’ customers whom he had solicited 
and served while in plaintiffs’ employ and for which he had 
been paid by plaintiffs. Defendant did forthwith solicit 
and/or take on a number of plaintiffs’ customers, as soon 
as their then current service contracts with plaintiffs ex¬ 
pired. Included among these were The Hecht Company, 
Hendrix Steak House, Ehrlich oPultry Company, Wood¬ 
land Pharmacy, McLean Gardens and Kolker Poultry Com¬ 
pany, Inc. 

10. At the time defendant was restrained by the prelimi¬ 
nary injunction entered herein on March 25, 1953, he was 
serving directly or indirectly approximately thirty-five of 
such customers of plaintiffs. Unless restrained, defendant 
will continue to solicit and/or serve plaintiffs’ customers, 
on his own behalf, or on behalf of Joseph J. Wineburgh Ex- 
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terminating Company or Allied Chemical Services or other 
persons, firms and corporations. 

11. Plaintiffs will suffer irreparable damage unless the 
defendant is restrained from violating the restrictive cove¬ 
nants of his employment contract. 

/s/ Walter M. Bastian 
Judge 


Filed Dec 21 1953 Harry M. Hull, Clerk 
Civil Action No. 862-53 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Bertha K. Meyer and Martin Meyer, Trading as 
Theodore Meyer Estate 
1155 21st Street, N.W., Washington, D. C., 

Plaintiffs, 


v. 


Joseph J. Wineburgh 

2604 Spencer Road, Chevy Chase, Maryland, 

Defendant. 


CONCLUSIONS OF LAW 

i 

1. The contract entered into by plaintiffs and defendant 
on September 3, 1947 and the restrictive covenants therein 
are valid and enforcible. The defense of lack of mutuality 
is without merit. 

2. A permanent injunction should issue against the de¬ 
fendant restraining him from violating the restrictive cove¬ 
nants of his employment agreement. However, the “cus¬ 
tomers of the plaintiff s’* whom defendant is restrained from 
soliciting, serving, or catering to, directly or indirectly, 
shall not include any person, firm or corporation who, prior 



to January 17,1953, had discontinued the use of the services 
of the plaintiffs (because of dissatisfaction with such serv¬ 
ices or otherwise) and had engaged the services of a com¬ 
petitor of the plaintiffs, and who was, on January 17, 1953, 
being served by such competitor, or, if such customer was 
not being served by anyone on January 17, 1953, had re¬ 
ceived his last servire prior to January 17, 1953 from such 
competitor of plaintiffs. 

An appropriate order is entered. 

/s/ Walter M. Bastian 
Judge 

Filed Dec 21 1953 Harry M. Hull, Clerk 
Civil Action No. 862-53 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Bertha K. Meyer and Martin Meyer, Trading as 
Theodore Meyer Estate 
1155 21st Street, N.W., Washington, D. C., 

Plaintiffs, 
v. 

Joseph J. Wineburgh 

2604 Spencer Road, Chevy Chase, Maryland, 

Defendant . 

PERMANENT INJUNCTION 

This cause, having received a full trial on plaintiffs’ ap¬ 
plication for Permanent Injunction 

IT IS HEREBY ORDERED that the defendant, either 
by himself, or by any of his agents, servants, employees and 
attorneys and all persons in active concert and participa¬ 
tion with him is and he hereby is restrained and enjoined 
as a result of the final hearing and determination of this 
action from: 
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1. Directly or indirectly, as principal, agent, employee, 
employer, stockholder, co-partner or in any other individual 
or respresentative capacity whatever, soliciting, serving, 
catering to, or engaging, assisting, being interested in, 
or connected with any other third person, firm or cor¬ 
poration who solicits, serves or caters to the exterminating 
and pest control requirements of any of the following per¬ 
sons, firms, or corporations: 

The Hecht Company 

7th and E Streets, N.W. 

Washington, D. C. 

Hendrix Steak House 

1252 4th Street, N.E. 

Washington, D. C. 

Ehrlich Poultry Company 

1259 4th Street, N.E. 

Washington, D. C. 

Woodland Pharmacy 

128 U Street, N.W. 

Washington, D. C. 

McLean Gardens 

3811 Porter Street, N.W. I 

Washington, D. C. 

Kolker Poultry Company, Inc. 

1251 4th Street, N.E. 

Washington, D. C. 

2. Directly or indirectly, as principal, agent, employee, 
employer, stockholder, co-partner or in any other individual 
or representative capacity whatever, soliciting, serving, ca¬ 
tering to, or engaging, assisting, being interested in or con¬ 
nected with any third person, firm or corporation who 
solicits, serves or caters to the exterminating and pest con¬ 
trol requirements of any customer of the plaintiffs who was 
served with exterminating and pest control services by 
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the defendant as manager of the plaintiffs’ District of Co¬ 
lumbia branch office, or by any other employees of the 
plaintiffs’ District of Columbia branch office, at any time 
from September 3, 1947 to January 17, 1953, and who may 
be located in the District of Columbia or within a radius 
of thirty (30) miles thereof; provided, however, that the 
term “customer of the plaintiffs” shall not include any 
person, firm or corporation who, prior to January 17, 1953, 
had discontinued the use of the services of the plaintiffs 
(because of dissatisfaction with such services or otherwise) 
and had engaged the services of a competitor of the plain¬ 
tiffs, and who was, on January 17, 1953, being served by 
such competitor, or, if such customer was not being served 
by anyone on January 17,1953, had received his last service 
prior to January 17,1953 from such competitor of plaintiffs. 

IT IS FURTHER ORDERED that the security in the 
sum of One Thousand ($1,000.00) Dollars heretofore en¬ 
tered by the plaintiffs upon the granting of the preliminary 
injunction in this matter, be continued in force and be con¬ 
sidered as the plaintiffs’ injunction bond under this perma¬ 
nent injunction. 

/s/ Walter M. Bastian 
Judge 

December 21, 1953 
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Filed Jan 20 1954 Harry M. Hull, Clerk 

Civil Action No. 862-53 i 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

i 

Bertha K. Meyer, 

Plaintiff . 

vs. 

Joseph J. Wineburgh, 

Defendant . 

NOTICE OF APPEAL 

Notice is hereby given this 20th day of January, 1954, 
that the defendant Joseph J. Wineburgh hereby appeals to 
the United tSates Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 21st 
day of December, 1953 in favor of the plaintiff against said 
defendant. 

/s/ H. Clifford Allder 
Attorney for Defendant 
416 - 5th St., N.W. 

i 

Please mail a copy of this notice to Philip W. Amram, 
Ring Bldg., Wash., D. C., Attorney for Plaintiff. 

/s/ H. Clifford Allder 
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Filed Feb 4 1954 Harry M. Hull, Clerk 
Civil Action No. 862-53 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Bebtha K. Meyeb and Martin Meyer, Trading as 
Theodore Meyer Estate 


Plaintiffs, 


vs. 


Joseph J. Wineburgh 


Defendant . 


DESIGNATION OF RECORD 

The Clerk will please make up the transcript of record 
on appeal to include the following: 

1. The complaint and exhibit attached thereto. 

2. The motion for a temporary injunction. 

3. The answer to the complaint. 

4. The answer to the motion for a temporary injunction. 

5. The memorandum of Judge Morris granting a tempo¬ 
rary injunction. 

6. The temporary injunction. 

7. Stenographic transcript of the evidence at the trial 
before Judge Bastian which shall include all testimony of¬ 
fered by the plaintiffs and defendant and stipulations be¬ 
tween counsel. 

8. The memorandum of Judge Bastian granting a perma¬ 
nent injunction. 

9. Findings of fact. 

10. Conclusion of Law. 
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11. The permanent injunction. 

Ford and Allder 
Attorneys for Defendant 
Columbian Building 
Washington, D. C. 

By H. Clifford Allder 

I hereby certify that a copy of the foregoing designation 
of record was mailed to Philip W. Amram, Attorney for 
Plaintiffs, this 4th day of February, 1954. 

H. Clifford Allder 

• • • • • • • • # 

Filed Feb 8 1954 

DESIGNATION OF ADDITIONAL RECORD 

In addition to items 1 to 11 set forth in the Designation 
of Record filed by attorneys for defendant under date of 4 
February, 1954, the Clerk will please include in the trans¬ 
cript of record on appeal: I 

1. Stenographic transcript of the evidence at the hearing 
on temporary injunction before Judge Morris on March 
13,1953, being pages 1 to 107 of the transcript prepared by 
H. S. Middlemiss, official Court Reporter, plus Exhibits. 
Opening statements of counsel, arugments on questions of 
law, summations of counsel, etc., and all other items omitted 
from the said transcript, are not to be included. 

Philip W. Amram 
607 Ring Building 
Washington 6, D. C. 

Attorney for Plaintiff 

I hereby certify that a copy of the foregoing Designation 
of Additional Record was mailed to H. Clifford Allder, 
attorney for defendant, to his office, Columbian Building, 
Washington, D. C., this 8th day of February, 1954. 

Philip W. Amram 
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• •••••••• 

Filed Mar 1 1954 

ORDER 

Upon consideration of the Motion for Extension of Time 
to File Record on Appeal filed herein by the defendant from 
March 1, 1954 to March 15, 1954 and it appearing to the 
Court that the request is a reasonable one it is this 18th 
day of March, 1954. 

ORDERED, that the time for filing the record in this 
case in the Court of Appeals be and hereby is extended from 
March 1, 1954 to March 15, 1954. 

/s/ Walter M. Bastin 
Judge 

I hereby certify that I have this 26th day of February, 
1954 mailed a copy of the foregoing order to Philip W. 
Amram, attorney for plaintiffs, 607 Ring Building, Wash¬ 
ington 6, D. C. 

/s/ H. Clifford Allder 
H. Clifford Allder 
Attorney for Defendant 

Filed Mar 12 1954 

OBDEB 

Upon consideration of the plaintiffs’ motion for trans¬ 
mission of the original exhibits in the above entitled cause 
as a part of the record on appeals, it is this 12th day of 
March, 1954. 

ORDERED that the Clerk of this Court be and hereby 
is directed to transmit the original exhibits in the above 
entitled cause to the U. S. Court of Appeals for the District 
of Columbia Circuit as a part of the record on appeal. 

/s/ Walter M. Bastian 
Judge 



DIRECT EXAMINATION 
By Mr. Amram: 

115 Q. Will you state your full name? 

A. Arthur Salus. 

Q. What is your business? 

A. I have a drug business. 

Q. Where are you located? 

A. 132 U Street, Northeast. j 

Q. Did you, prior to the 15th day of January, 1953, 

116 have an arrangement for exterminating and pest 
control service with Theodore Meyer Estate? 

A. Yes. 

Q. How long did that run? 

A. About three years, I would say. 

Q. WTio furnished and supervised that service on behalf 
of Theodore Meyer Estate under that contract? 

A. I do not understand your question about supervision. 
Q. When you wanted services performed or any work 
done, who would you communicate with? 

A. It was not as a result of my communication with any¬ 
one that I received the services. 

The services were tendered to me as a result of an agree¬ 
ment I had made and were continued to be furnished to me;. 
Q. Who did you make the agreement with? 

A. Mr. Joseph Wineburgh. 

Q. What was his position at the time? 

A. I don’t know. 

Q. He was connected with Theodore Meyer Estate? 

A. Yes. I 

Q. When did you cancel that contract? 

A. About the middle of last month. 

Q. The middle of February? 

A. Yes. 
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Q. And who is furnishing the services now ? 

117 A. Well, it seems that although I had called the 
Theodore Meyer Estate to tell them I did not wish 

their services any more, they still came in the beginning of 
this month, during the time I was absent from the store. 

Q. Is anyone else furnishing you with the service now? 
A. No. 

Q. Nobody? 

A. That is right? 

Q. Have you any arrangement or contract with Joseph J. 
Wineburgh, individually? 

A. Yes. 

Q. For what? 

A. I have asked him to give me the service from now on. 
Q. And when is that to begin? 

A. It should have begun the beginning of this month, but 
since the man from the Theodore Meyer Estate came in the 
store the previous day to when Joe’s man came in, I did not 
let Joe’s man start this month, because I did not think 
double service was necessary. 

Q. So, you are expecting Wineburgh to start the 1st of 
April? 

A. Yes. 

Q. And that is your arrangement with Mr. Wineburgh? 
A. Yes. 

Mr. Amram: Thank you. 

118 The Court: Is there any cross-examination? 

CROSS-EXAMINATION 
By Mr. Allder: 

Q. Mr. Salus, your contract with the Theodore Meyer 
Estate gave you the privilege of cancelling it on thirty days 
notice. 
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A. I do not remember ever signing a contract. This was 
purely their verbal contract. 

Mr. Allder: You are not contending that it was not a con¬ 
tract with Theodore Meyer Estate? 

Mr. Amram: Not the slightest. 

Mr. Allder: That is the only point. 

By the Court: 

Q. I did not quite get what you said about the concern 
that you are associated with. 

What concern are you associated with? 

A. The Woodland Pharmacy, sir. 

The Court: The Woodland Pharmacy. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Thereupon 

CHARLES ALLISON 

was called as a witness by the attorney for the plaintiffs 
and having been duly sworn by the Clerk of the Court fo 
tell the truth, the whole truth, and nothing but the truth, 
testified as follows upon 

119 DIRECT EXAMINATION 

By Mr. Amram: 

Q. You are Charles Allison? 

A. That is right. 

Q. What is your business address? 

A. 3811 Porter Street, Northwest. 

Q. And your business affiliation? 

A. Manager, McLean Gardens Housing Development. 

Q. Did you, prior to January 15, 1953, on behalf of 
McLean Gardens, have an exterminating and pest control 
contract with Theodore Meyer Estate? 

A. Not a written contract; it was an agreement. 

Mr. Allder: I did not get the answer. 
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The Court: Bead the answer, Mr. Middlemiss. 

The Reporter (reading): 

“A. Not a written contract; it was an agreement.’’ 

By Mr. Amram: 

Q. It was an oral arrangement for services? 

A. Yes. 

Q. How long has it been in effect? 

A. Four years. 

Q. With whom did you negotiate originally? 

A. Mr. Wineburgh. 

Q. When he was with Theodore Meyer Estate? 

A. That is right. 

120 Q. When did you cancel your arrangement with 

Theodore Meyer Estate ? 

A. In February. 

Q. Of this year? 

A. Yes. 

Q. Under what circumstances did you cancel it? 

A. Mr. Wineburgh—well, I heard before he came in the 
office he was no longer with the Theodore Meyer Estate; I 
learned from my own employees that, and he came and told 
me that he was no longer with Theodore Meyer Estate, and 
I told Wineburgh I would do business with him. 

Q. And you did make an arrangement with him? 

A. The same type of arrangement I have had with Theo¬ 
dore Meyer Estate. 

Q. Is he furnishing the services to McLean Gardens ? 

A. Well, Allied Chemical Services is furnishing the serv¬ 
ice to McLean Gardens. 

Q. Was the arrangement made with Allied Chemical 
Services by you with Mr. Joseph Wineburgh on their be¬ 
half? 

A. Yes—I guess Yes. 
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Q. You did not negotiate with anyone else on behalf of 
Allied Chemical Services? 

A. No. 

Q. With no one else in Allied Chemical Services except 
Mr. Wineburgh? 

121 A. No. 

Q. When you want services rendered by Allied 
Chemical Services, who do you communicate with? 

A. The phone number was the Allied Chemical Services 
in Silver Spring. 

Q. Did they give you an address? 

A. I don’t know. 

Q. Have you the phone number with you? 

A. No. 

Q. Would you recognize it? 

A. It is Juniper. 

Q. Is it Juniper 5-2433? 

A. That sounds like it. 

Mr. Amram: Mr. Allder, can we stipulate that that is 
the telephone number of Mr. Wineburgh’s home in Silver 
Spring. 

Mr. Allder: Yes; that is his phone number. 

By Mr. Amram: 

Q. And when you phone that number for services for 
McLean Gardens, who do you ask for? 

A. We do not phone on that. It is regular procedure; 
once a week a man comes in and he handles it. 

Q. Who comes in? 

A. I think a colored man. 

I personally have not seen him. 

Q. If you needed emergency service the phone 

122 number you mentioned is the one you call? 

A. That is right. 

Mr. Amram: Thank you. 



The Court: Is there any cross-examinationT 

Mr. Allder: Yes. 

CROSS-EXAMINATION 
By Mr. Allder: 

Q. I understand, Mr. Allison, that you say that Mr. Wine- 
burgh came in and told you that he was no longer with 
Theodore Meyer Estate? 

A. That is right. 

Q. And after that you told him you wanted him to do 
something about servicing of the buildings? 

A. That is right. 

Q. He did not ask you for the business? 

A. I do not think he did. I told him I wanted him to do it. 

Q. You told him that you wanted him? 

A. Yes. 

Mr. Allder: I take it, Mr. Amram, that this man had a 
legal right to terminate the services if he saw fit. 

Mr. Amram: That is right, of course. 

(The witness thereupon was excused and retired from 
She witness stand.) 

Mr. Amram: If your Honor please, the testimony 
123 from the Kolker Poultry Company, Incorporated, 
would be cumulative and we saw no reason to bring 
them from the Northeast and, with your Honor’s permis¬ 
sion, I will stand on the stipulation and on the testimony 
of the last two witnesses. 

The Court: You must suit yourself about that. 

Mr. Amram: I see no reason for any further cumulative 
evidence. 

The Court: All right. 

Mr. Amram: I will call Mr. Meyer. 

Thereupon 
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MARTIN MEYER 

was called as a witness by the attorney for the plaintiffs 
and having been duly sworn by the Clerk of the Court to 
tell the truth, the whole truth and nothing but the truth 
testified as follows upon 

DIRECT EXAMINATION 

By Mr. Amram: 

Q. You are Mr. Martin Meyer? 

A. Yes. 

Q. And your address, please — your residence? 

A. 7600 Spring Avenue, Melrose Park, Pennsylvania. 

Q. Is that a Philadelphia suburb? 

A. It is. 

Q. Where is your office? 

A. In Philadelphia, 213 South Tenth Street. 

124 Q. And you are one of the plaintiffs in this case? 

A. That is correct. I am a partner in the Theodore 
Meyer Estate. 

Q. And the other partner is Bertha? 

A. That is right; she is my mother. 

Q. Who was Theodore Meyer? 

A. He was my father. ! 

Q. And when was the business first organized? 

A. In 1899. 

Q. By whom? 

A. My father, and it was operated under his sole name 
until he passed away in 1929. 

Q. After your father died, who conducted the business? 
A. Mother and I; I, as an employee and Mother as sole 
owner until 1943, I believe, when I was admitted to part¬ 
nership. 

Q. When did the firm open its office in Washington? 

A. I cannot actually state when it opened its office in 





Washington, but our records show that our first account 
in Washington was serviced in 1906. 

Q. Has the business been operated here continuously 
since that time? 

A. It has. 

Q. Will you explain to the Court briefly the nature of 
the business and how it operates? 

A. Yes, sir. We have several types of services, 
125 your Honor: 

One type, and I would say the major part of our 
business, is rendering service to restaurants, food handling 
concerns, apartments, hotels, private homes, and other such 
places, on a monthly service basis, not only to get rid of 
vermin present at the time but preventive service thereafter. 

We have another type, mainly private, like Mrs. Jones 
may call and say that she has mice, and we will go out and 
give an estimate on the job, but, if she is an old customer, 
she may not ask the price; we know or she knows what we 
will charge her before, and what we did charge her before 
to eliminate her trouble and we would give her a guaranteed 
service for a limited period thereafter. 

We have a termite control service where persons who 
have termites will ask us to come in and render a service 
that may comprise structural changes and chemical treat¬ 
ment to eliminate the termites. If it is an entire structure 
that we treat, as a general rule the work is guaranteed for 
five years, though there may be some unusual structural 
things that exist that do not enable us to give that complete 
guarantee. 

Q. In addition to the rodent control and termite control 
what other kinds of pest control and exterminating services 
do you render? 

A. Also fumigation with poison gas, and here, in the 
District of Columbia, which the Court is mostly in- 
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126 terested in at this time, is the old house bore — they 
are the wood borers. 

Q. In connection with this business is there any special 
skill, knowledge of chemicals, or knowledge of techniques 
required to do the work effectively? 

A. Yes; special skill and knowledge of chemicals is re¬ 
quired to handle the business safely. 

Q. Explain to the Court the nature of them. 

A. Surely. It is certainly inadvisable to use a violent 
poison for controls out in the open where children and pets 
may be affected; an oil base spray cannot be used properly 
in a room where asphalt tile or linoleum is, for it may mess 
up the floor. 

One does not want to create unnecessary odor conditions 
that are obnoxious to the client. 

It is necessary to know a gas that would be the basis for 
comprising this work — safety methods must be followed 
in connection with fumigation. We do not want to admit 
an occupant to a building before the gas has dissipated to 
an extent where it will be safe for our client. 

We do not want our own personnel to go in that gas un¬ 
less with a mask. We do not want them, even with a mask, 
where acids are used, to stay too long on a hot day, because 
it can be absorbed through the skin and poison our own 
operators. 

Q. In connection with termite controls, are there 

127 any special skills required? 

A. I would say it is more a question of technique 
than skill, and — 

Mr. Allder (interposing): He has answered the question. 

The Court: What? 

Mr. Allder: He has answered the question and he is vol¬ 
unteering now. 



The Court: I do not know the difference between tech¬ 
nique and skill. I think if he will explain it I will under¬ 
stand it better. 

The Witness: Well, perhaps lama little confused my¬ 
self, your Honor. 

Skill I would rate as that property that produces an abil¬ 
ity to carry on an occupation, whereas technique is some¬ 
thing that enables you to make sure that you get the proper 
mixture of the soil and whatever agency you are using, so 
that you will get the soil properly around the structure 
that is affected — I would call that technique. 

By Mr. Amram: 

Q. In connection with this business, are there changes in 
chemistry, that is to say, the development of new materials 
in chemicals that can be used? 

A. Since the middle of the last War there has been al¬ 
most a revolution in the material that we can use, and there 
are constantly new ones coming out and they are 
128 more useful than before because of the Federal Act 
which requires testing before marketing. 

Q. When each new material becomes available from a 
manufacturer, do you have to go through an experimental 
period in using it? 

A. Yes. You get a general idea of what pest control 
amounts to when you consider DDT. When it was first made 
available it was supposed to be a cure all, but we had to 
find out which way it was most effective to use it. 

Q. Where is most of the experimentation done? 

A. On the job. 

Q. In the District of Columbia or elsewhere? 

A. All throughout our business. 

Q. And what happens to the results of the various ex¬ 
perimentations? 
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A. They are reported to me in writing, or discussed at 
staff meetings which we have periodically with top per¬ 
sonnel. 

Q. Who attends those staff meetings? 

A. All top personnel, the managers both in Baltimore 
and Washington, sales personnel, and Mr. George Daudert 
who is our termite foreman in Philadelphia and also our 
Chief Fumigation Engineer. 

Q. What was the situation in Washington prior to 1947, 
as far as running the Washington office was concerned? 

A. I take it that you are now concerned with the 
129 period from 1941 to 1947? 

Q. Yes. 

A. During that period the office was run by Mr. Wesley 
Grahn who is now managing our Baltimore office; he then 
attempted to run both offices. 

Q. Did you have a separate Washington manager at that 
time? 

i 

A. No, sir. 

Q. And was the business doing well or not? 

A. During the War it was, but at that time we were 
having our trouble. 

Q. In ’47? 

A. Correct 

Q. And that was the first time that you met Mr. Wine- 
burgh? 

A. Yes. 

Q. Under what circumstances did you meet Mr. Wine- 
burgh? 

A. I met Mr. Wineburgh at the Union Station. He was 
then employed by the District of Columbia Health Depart¬ 
ment, I believe, and specialized in rodent control activity. 

He had made an inspection of our work in the Union 
Station for the Washington Terminal Company before* and 


we were informed that he would be the person to make the 
report of an inspection, and that he and perhaps some of 
the inspectors under him had made the inspection at the 
Union Station, and it was not convenient for Mr. 

130 Grahn to be in Washington at that time — I made 
it my business to be in the office of Mr. Gansor, whom 

I believe is now deceased, and he was then the Engineer 
for the Washington Terminal Company. 

Q. And is that the first time you met Mr. Wineburgh? 

A. Correct. 

Q. When did you first discuss with him about coming as 
manager of your Washington office? 

A. Either that afternoon or the next day. 

Q. Who brought it up? 

A. I did. I was very much impressed by him and I felt 
that he knew the rodent control work in the District thor¬ 
oughly and, running two offices as far apart as they were I 
thought was too much for one man. 

Q. In Baltimore? 

A. Yes, and perhaps Mr. Wineburgh, in joining our com¬ 
pany, would be mutually advantageous. 

Q. And about how long was that before the 3rd of Sep¬ 
tember, 1947? 

A. I would say it was within ten days. 

Q. And then, on the 3rd of September, 1947, this contract 
was signed by you with Mr. Wineburgh? 

A. Yes, that is correct. He came to Philadelphia for an 
interview with my mother, who is my partner — I felt she 
should meet Mr. Wineburgh or anyone else I was hiring 
and either approve or disapprove the arrangement I pro¬ 
posed. 

131 That (indicating a document which was later iden¬ 
tified as the “Employment Agreement’* attached as 

“Exhibit A” to the complaint herein) was signed in Phila- 
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delphia and was witnessed by Miss Anna J. Murray, the 
office manager. 

Q. And is that your signature for the company (indicat¬ 
ing on the original of the document heretofore referred to) ? 

A. Yes. 

Mr. Amram: I offer the original contract in evidence. 

The Court: Is there any objection? 

Mr. Allder: Let me see it (examining the document re¬ 
ferred to). 

The Court: It will be admitted as * 1 Plaintiff’s Exhibit 
No. 1”. 

(Thereupon the “Employment Agreement” dated Sep¬ 
tember 3,1947, between Theodore Meyer Estate and Joseph 
J. Wineburgh was received in evidence and was marked by 
the Clerk of the Court “Plaintiffs’ Exhibit No. 1”.) 

By Mr. Amram: 

Q. I note that the original price fixed in the contract for 
Mr. Wineburgh’s services was $80 a week. 

A. Correct. 

Q. Who proposed that price? 

A. I think it was a matter of mutual discussion. 

I asked Wineburgh what he was making for the Govern¬ 
ment and offered to start him with the same salary 
132 with the understanding that as business improved 
and his work justified it, there would be increases 

given. 

Q. What was Mr. Wineburgh supposed to do in his ca¬ 
pacity as manager for the District of Columbia branch 
office? 

A. Just about everything: It included estimating jobs, 
supervising our service, seeing to it that it was as efficient 
as possible, collecting bills — actually, he became Mr. Theo¬ 
dore Meyer Estate in Washington. In fact, at one time, 
he made the remark to me when I asked him to do some- 
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thing, he said “Martin, you only own this business — I 
run it.” 

Q. And was that substantially accurate? 

A. Definitely, because I asked him to do some things he 
did not feel he should do, and I admit he had closer contact 
with the customers than I, and I had to take his word for 
the ability of certain clients to pay, for instance. 

Q. Did he have any say as to who he took in in connection 
with the solicitation of new business? 

A. That was a great deal of his job because in giving 
estimates, I mean not only for those persons who called him 
but actually going out and soliciting new business, and — 

Mr. Allder (interposing): I think we are bound by the 
terms of the contract that is in evidence. It speaks for itself 
as to conditions and requirements. 

The Court: I was trying to glance through the contract 
to see to what extent it did delimit his services. I do 
133 not believe I see where that is or where his services 
are delimited in the contract. It does say that the 
employee agrees to faithfully serve the company, and a lot 
of things as to what he shall not do. It says that the com¬ 
pany agrees to employ him for a certain salary, but I do not 
believe it says what he shall do. 

Mr. Allder: You are correct, your Honor. 

The Court: All right. 

By Mr. Amram: 

Q. What was Mr. Wineburgh’s title? 

A. He was manager of our Washington office. 

Q. How many staff personnel, if any did he have? 

A. He had one girl to answer the phone and write letters, 
and he had various members of service personnel, the num¬ 
ber varying in relation to the amount of business he had 
and the number of personnel needed. 

Q. How many staff executives did he have? 
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A. None. 

Q. He was the only executive in Washington? 

A. That is correct. 

Q. Now you said when you first approached him he had 
been with the District of Columbia Health Department? 

A. That is correct, as far as I know. 

Q. Had he had any previous experience in the business 
as far as you knew? 

134 A. No. 

Q. Did he represent that he had any previous ex¬ 
perience in the business? 

A. No. 

Q. Were there any aspects of the business in which he 
was not completely informed at the time he first came with 
you? 

A. Very definitely. 

Q. Will you state to what extent he was not fully in¬ 
formed? 

A. Well, as well as I can: 

He had, as far as I know, no knowledge of how to price 
jobs. 

His knowledge of fumigation, as far as I know, was 
limited to military work and he had no experience in fumi¬ 
gating private homes and he had no experience in termite 
control. 

Q. But he was fully experienced and competent in rodent 
control, as far as you know? 

A. He was fully experienced and knew how to control 
and abolish rodents, and was fully experienced in insect 
control. 

Q. Did your company, following his employment in Sep¬ 
tember, 1947, arrange to see that he was informed with re¬ 
spect to these other matters? 

A. We did. 
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Q. Who did what? 

A. I helped him and so did Mr. Grahn, as far as 

135 pricing is concerned. 

By Mr. Allder: 

Q. What is the other man’s name? 

A. Grahn. 

By the Court: 

Q. He is the Baltimore representative? 

A. That is correct, and formerly was in charge of Wash¬ 
ington. 

Q. He was in charge of Washington? 

A. That is right, and it was not until later — wait a min¬ 
ute; let me get back to his point. 

At some of the conferences in Philadelphia he learned of 
our experience in certain phases of insect control with 
which he was not particularly familiar, and when it came 
to the fumigation and termites, particularly, Mr. George 
Daudert was over here to work with him on his first couple 
of termite jobs and his fumigations — maybe more than 
one; I cannot be accurate on that. 

By Mr. Amram: 

Q. I assume that after certain length of time it was no 
longer necessary for him to get any help and assistance? 

A. That is right. 

Q. Because he learned what you could teach him? 

A. Yes, except he went back and forth and he had knowl¬ 
edge that he picked up in staff meetings which he could come 
and take. 

136 Of course, he contributed to this as well as ac¬ 
cepted information. 

Q. May I ask, Mr. Meyer: Was it the uniform practice 
of your company to secure from your office managers a 
contract of this type? 

A. Not only from office managers, but from salesmen. 
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Q. Have you, at any time during the past five or ten 
years, employed an office manager or salesman without the 
execution of a contract of this type? 

A. No. 

Mr. Allder: I object to anything of that sort; it has 
nothing to do with this case. 

The Court: It has to stand or fall on its own feet. 

Mr. Allder: That is right. 

The Court: It may be relevant to show that it is not 
something that is singled out which it was required to have 
this individual do. 

Mr. Allder: He says: I agree that every employee signs. 

The Court: That is all. 

Mr. Allder: I thought he was going to other people. ; 

The Court: Yes. 

Mr. Amram: And we won’t; I am quite sure your Honor 
will not. 

The Court: All right. 

By Mr. Amram: 

137 Mr. Meyer, were your relations with Mr. Wine^ 
burgh satisfactory? 

A. Very definitely; quite happy. 

Q. Was he competent? 

A. Yes; he learned quickly. He produced for us finan¬ 
cially and was compensated accordingly. 

Q. Now, I call your attention to the fact that Paragraph 
1 of the Agreement specifically provides for modification 
and changes as to salary. 

A. That is right. ! 

Mr. Amram: Mr. Allder, here are all the original salary 
records of Wineburgh with the company. 

Would you like to look at them? 

Mr. Allder: Did not we admit the changes in salary? 

Mr. Amram: No; only what he was paid in January, 
1953. 
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I would like to ask the witness about it. 

The Court: Well, if they stipulate to it isn’t that all that 
is necessary? 

Mr. Amram: I would rather ask the witness. It is a 
fairly long story and I dont’ think that I would want to 
testify to it myself. 

Mr. Allder: I do not think there is any dispute about the 
increase in salary. 

Mr. Amram: Let me have the witness go over the records. 

By Mr.Amram: 

138 Mr. Meyer, I show you the original Joseph J. Wine- 
burgh salary record from the year 1948 through 
1953, inclusive, which came from your original office files, 
and I will ask you if you will examine them and state if the 
first change was made in Mr. Wineburgh’s salary arrange¬ 
ment — state when it was made. 

A. The first change showed a bonus which was given in 
March of 1948. 

Q. Now, what was that bonus? 

A. That bonus was made subsequent to a discussion I 
had with Mr. Wineburgh in which I agreed that we would 
give him ten per cent of the actual net profits of the Wash¬ 
ington office on an annual basis to be paid out in monthly 
payments on the unaudited gross profits as shown per 
month and then at the end of the year, or shortly after the 
end of each year, our Certified Public Accountant would 
come in and audit the books. 

Mr. Allder: I understood he was reading things from 
there; I see that he is not. 

The Court: No. He is testifying what the agreement 
about the bonus was in 1948. 

Mr. Amram: Right. 

By the Court: 

Q. After your accountant came in? 
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A. After the accountant came in and took off de- 

139 preciation. We then had a reckoning which usually 
came in January or February in which we would take 

the amount that had already been given Mr. Wineburgh on 
account, add it to the net profit as shown, take off the ten 
per cent which he was due, deduct that which he had been 
paid in advance, and either give him a check or inform him 
that he owed us some money which would be charged against 
the subsequent years or to this current year’s fund. 

Mr. Amram: Now, I have here two letters, one by Mr. 
Wineburgh to Mr. Meyer, March 22, 1948, and a copy of an 
answer dated March 25, 1948—I would like to show them 
to you, Mr. Allder, before I show them to the witness. 

(The documents were examined by Mr. Allder.) 

Mr. Allder: We have no objection. 

By Mr. Amram: 

Q. I show you the two letters last referred to and ask 
you whether you received the letter from Mr. Wineburgh 
and wrote the response and sent it to him? 

A. (after examining the paper writings under considera¬ 
tion) I did. 

Mr. Amram: I offer them in evidence. 

The Court: I understand there is no objection. 

Let them be admitted as *‘Plaintiffs’ Exhibit No. 2-A” 
and “Plaintiffs’ Exhibit No. 2-B”. 

140 (Thereupon a latter dated March 22, 1948, from 
Joseph J. Wineburgh to Martin Meyer, was received 

in evidence and was by the Clerk of the Court marked 
“Plaintiffs’ Exhibit No. 2-A”. 

Thereupon a letter dated March 23, 1948, from Martin 
Meyer to Joseph J. Wineburgh was received in evidence and 
was by the Clerk of the Court marked “Plaintiffs’ Exhibit 
No. 2-B”.) 

By Mr. Amram: 

Q. When was the next change in the salary arrangement? 
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A. In June, 1948, a weekly increase in salary from $80 
to $90, and the same bonus arrangement continued. 

Q. When was the next change following that? 

A. The next change is my handwriting and it was made 
in October, 1948, to increase Mr. Wineburgh’s percentage 
from ten per cent to fifteen per cent to take effect with 
November. 

Q. And what was the next change in the salary arrange¬ 
ment after that? 

A. In February, 1949, he received an increase in his 
weekly salary from $90 to $110 and maintained the same 
fifteen per cent of the annual profit. 

Q. And when was the next change in salary arrangement 
following that? 

A. In August, 1950, when the weekly salary was increased 
to $125 and we still continued the fifteen per cent arrange¬ 
ment. 

Q. And when was the final change made? 

A. The final change was made in October, 1952, 
141 when the weekly rate was increased from $125 to 
$147, with the same fifteen per cent, and retroactive 
payment was given. That was, by the way, computed after 
discussion — 

Mr. Amram (interposing): Never mind that. 

By Mr. Amram: 

Q. In addition to the fifteen per cent of the annual net 
profits, was there an additional sum or bonus paid to Mr. 
Wineburgh each year? 

A. Subsequent to 1948 there was. Do you want it ex¬ 
plained? 

Q. Yes. 

A. We arranged as of the 1st of January, 1949, to take 
twenty-five per cent of the increased profits of the first ten 
months of each year over 1948, and split that between Mr. 
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Wineburgh as manager and the other employees of the -4- 
of the office. 

Q. Approximately what percentage of that fund did Mr. 
Wineburgh get? 

A. Slightly over fifty per cent. 

Q. Do you have in those records the gross earnings of 
Mr. Wineburgh, beginning with the calendar year 1948? 

I might mention that in 1947 he only worked a couple of 
months that year. 

A. Yes, I have them here. 

Q. And they are what — what are the totals? 
142 In 1948 we paid him gross, before the Government 
took its cut, $5,327.51; 

In 1949, $7,521.95; 

In 1950, $8,481.12; 

In 1951, $11,712.41, and 

In 1952, $11,825.79. 

Q. Mr. Meyer, did Mr. Wineburgh at any time hold any 
office with your company other than manager of the Dis¬ 
trict of Columbia office? 

A. No. 

Q. Did he ever hold any position in any other office? 

A. No. 

Q. What area roughly did the District of Columbia office 
serve ? ; 

A. It served portions of Virginia, Arlington and Alex¬ 
andria; his operations covered the County, sir, whatever 
county Alexandria is in, whatever county that is in Vir¬ 
ginia; he covered the District of Columbia; he covered 
portions of Montgomery County in Maryland extending to 
but not touching Laurel, because that is in Baltimore ter¬ 
ritory, I believe, and Marlboro which is in Prince Georges 
County. 

Q. Did Mr. Wineburgh do any work for your company 
outside of that area? 


A. Yes. 

Q. On what basis and what kind of work? 

143 A. Well, the Hecht Company was one of our ac¬ 
counts here, as stated in the pleadings, and, through 

his connection with the company here he was able to get 
some of the business in Baltimore for us which he got in¬ 
formation on; he gave us a lead on fumigation and he got a 
commission on that — he got a commission on the Hecht 
Company too. 

He got a termite job in Loudoun, Virginia, which was 
done by the Baltimore office and he will get a commission 
when we are paid. 

He was of considerable assistance to us with problems 
in Baltimore, and when he was in Philadelphia for some 
of the stores we asked him to go out and see if he could 
come up with better answers than we could in the matter 
of controlling pests on occasional jobs — there were a half 
a dozen of those in the five and a half years he was with us. 

Q. Did managers of the other offices do the same thing 
in the District of Columbia? 

A. We have had Mr. Grahn from the Baltimore office 
go to Wilmington to assist me with a problem there. 

I made periodic trips here and I have assisted Mr. Wine- 
burgh with a lot of headaches he had here and he asked 
me to help him especially to solve a particular problem, 
and he would also consult our chemist, Mr. Montgomery, 
when he was living, and he was asked to go to various of¬ 
fices to help on problems. 

144 Mr. Amram: Mr. Allder, do you want to offer the 
compensation records in evidence, or do you want 

to examine and cross-examine, or are you satisfied with the 
statements made? 

There are a large number of documents here. 

Mr. Allder: We admit having received what the witness 
said 
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The Court: That should suffice. 

We will take a five-minute recess. 

(Thereupon at 11:35 o’clock a.m. a recess was had until 
11:50 o’clock a.m., when the following occurred:) 

By Mr. Amram: 

Q. I show you a copy of a letter dated December 23, 1949, 
from you to Mr. Wineburgh, taken from your files. 

Did you write that, and was the original sent to Mr. Wine- 
burgh (exhibiting a paper writing to the witness) ? 

A. (after examining the paper writing last above re¬ 
ferred to) I did, yes. 

Mr. Amram: I offer it in evidence. Mr. Allder has seen 
all of these. 

The Court: All right. There is no objection? 

Mr. Allder: There is objection only as to relevancy. I 
do not think it necessary to have this in the record here. 

The Court: It may be received. 

145 (Thereupon a letter dated December 23,1949, from 

Martin Meyer to Joseph J. Wineburgh was received 
in evidence and was by the Clerk of the Court marked 
“Plaintiffs’ Exhibit No. 3”.) 

By Mr. Amram: 

Q. I show you this letter from Mr. Wineburgh to you, 
dated December 21, 1951. 

A. (upon examining the document last above referred to) 
Yes, sir. i 

Q. Did you receive that? j 

A. Yes. 

Mr. Amram: I offer that in evidence. 

(Thereupon a 'letter dated December 21, 1951, from 
Joseph J. Wineburgh to Martin Meyer was received in evi¬ 
dence and was by the Clerk of the Court marked “Plain¬ 
tiffs’ Exhibit No. 4.”) 

By Mr. Amram: 




Q. I show you a copy of a letter addressed to Mr. Wine- 
burgh, dated March 1,1952, and I will ask you if the original 
was sent to Mr. Wineburgh by you. 

A. It was. 

Mr. Amram: I will offer that in evidence as “Plaintiffs’ 
Exhibit No. 5”. 

(Thereupon a copy of a letter dated March 1, 1952, from 
Martin Meyer to Joseph J. Wineburgh was received in evi¬ 
dence and was by the Clerk of the Court marked “Plain¬ 
tiffs’ Exhibit No. 5.”) 

146 By Mr. Amram: 

Q. I show you a letter from your files, dated July 
29, 1952, to Mr. Wineburgh. 

Was the original of that sent to Mr. Wineburgh? 

A. It was. 

Mr. Amram: I offer that in evidence as Plaintiffs’ Ex¬ 
hibit No. 6”. 

The Court: There is no objection and these will be all 
received. 

(Thereupon a letter dated July 29, 1952, addressed to 
Joseph J. Wineburgh was received in evidence and was by 
the Clerk of the Court marked “Plaintiffs’ Exhibit No. 6.”) 
By Mr. Amram: 

Q. And now, I show you a copy of a letter dated February 
23, 1953, from you to Mr. Wineburgh. 

Mr. Allder: Is that 1953? 

Mr. Amram: 1953. 

By Mr. Amram: 

Q. Was that letter sent to Mr. Wineburgh? 

A. Yes. 

(Thereupon a letter dated February 23,1953, from Mar¬ 
tin Meyer to Joseph J. Wineburgh was received in evidence 
and was by the Clerk of the Court marked “Plaintiffs’ Ex¬ 
hibit No. 7.”) 

By Mr. Amram: 

147 Q. During the course of Mr. Wineburgh’s employ- 
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ment, did the company have any loan transaction 
with him? 

A. The company did and my mother, as an individual, yes. 

Q. When was it made and when was it paid? 

Mr. Allder: I object. 

The Court: I wonder. 

Mr. Amram: It is a bit peripheral. It shows the close 
personal relations between the plaintiff and the defendant 
and the association they had and which I think, under the 
cases, may be relevant in determining whether equitable 
relief is warranted, as well as a basis for what damages 
would be appropriate. 

The Court: The relations of the parties are somewhat 
material, yes, but I do not intend to sit and listen to the 
details of transactions that do not bear on the matter be¬ 
fore me. 

I think his testimony that loans were made, and things 
like that, suffices on that point. 

Mr. Amram: Very good. That satisfies me. 

By Mr. Amram: 

Q. Mr. Meyer, I bring you to October 1952. 

A. October? Correct. 

Q. And I will ask you to tell the Court in detail the na¬ 
ture of a telephone conversation you had with Mr. Wine- 
burgh on October 1st, and one on October 2nd. 

148 Go ahead and tell the whole story, without inter¬ 
ruption, in detail. 

Mr. Allder: That is, unless he is directed to stop by the 
Court. 

The Court: Yes. He may go ahead. 

The Witness: The story begins with a telephone call 
from Wineburgh to our Philadelphia office and Miss Mur¬ 
ray, our office manager, was put on our end of the wire 
since I was absent — 
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By Mr. Amram: 

Q. Don’t tell what Miss Murray told you. 

A. No. 

Q. Don’t tell that. 

A. In which Mr. Wineburgh offered his resignation ef¬ 
fective— 

Mr. Allder (interposing): He is talking about some¬ 
thing— 

By Mr. Amram: 

Q. (interposing) Don’t tell what Miss — 

A. (interposing) I called Mr. Wineburgh back. 

Q. What was said? 

A. Right. I asked him why he wanted to leave. 

His statement to me at that time, his statements, were 
quite clear: 

Number One: He was not making enough money; and 

Number Two: He felt he had no security with the com¬ 
pany. 

149 Q. What did he mean by that? 

What did he say — did he explain it? 

A. Yes. He claims he has had a feeling for some time 
that he would die at an early age and that we would do 
nothing for his wife and family. 

I then said that — I reminded him of a conversation 
we had had in one of the company automobiles here in 
Washington on the previous summer or in the previous 
summer in which I told him I felt that he was entitled to 
more money and he was worth it, but, under the Salary 
Stabilization Rules we could not give it to him but if he 
would go to the Board, or, rather, we would go to the Board 
and see what could be arranged. 

I called up and was able to get an appointment for the 
following morning and, under various headings of allow¬ 
able increase, cost of living, and things of that sort, I was 
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told that I could give Mr. Wineburgh an increase of $22 a 
week. 

On my return to the office I called him person-to-person — 

Q. (interposing) What date? 

A. On October 2nd, and I told him what, when I reached 
him I told him what the Salary Stabilization Board told me 
and, in order to show him I meant what I said I was per¬ 
fectly willing to make the increase retroactive to the first 
full pay period of 1952, approximately ten months prior, 
and that when his physical condition permitted it and it was 
possible for him to pass an insurance examination 
150 we were willing to take out additional insurance on 
his life over and above that which he had already re¬ 
ceived and enter into a contract with him to pay Mrs. Wine¬ 
burgh the sum of $5,000 which would be paid tax free. 

I then asked whether this was sufficient for him to with¬ 
draw his resignation and he said it was, and I asked him 
whether under the circumstances he wished to go to the 
National Pest Control Association Convention in Houston 
later that month at company expense, and he said “Yes”. 

Q. Did he go? 

A. He did. 

Q. How much did you pay him on the 2nd of October by 
way of retroactive pay to January, 1952? 

A. Can I see the record? 

Q. Yes (exhibiting various records to the witness). 

A. $836 retroactive pay to January 4th. 

Q. And on what day was that paid? 

A. It was paid with the pay on October 2nd, the same day. 

Q. Now, Mr. Meyer, following this talk of yours on the 
2nd of October — strike that. I 

As of what date did Mr. Wineburgh resign? 

A. As of January 15th. 

Q. What year? 

A. 1953. 
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Q. Now, between October 2,1952, when you had the 

151 talk with him and sent him the check for $836, less 
withholding tax, when was the next time you had any 

word of any kind from him respecting the resignation? 

A. The Saturday after New Years. 

Q. And what was the nature of that notice you had? 

A. I received a letter dated December 31, 1952. 

Q. From Mr. Wineburgh? 

A. From Mr. Wineburgh, correct — and this is it (indi¬ 
cating a paper writing). 

Mr. Amram: I offer this in evidence. 

The Court: Without objection it will be received. 

(Thereupon a letter dated December 31, 1952, from 
Joseph J. Wineburgh to Martin Meyer was received in evi¬ 
dence and was by the Clerk of the Court marked “ Plain¬ 
tiffs’ Exhibit No. 8”) 

By Mr. Amram: 

Q. What happened after the letter was received? 

A. I immediately telephoned Mr. Wineburgh and told 
him that I was surprised; that having given him the retro¬ 
active pay and had his agreement to remain with the com¬ 
pany for an indefinite period of time which I assumed to 
be at least another year, that I was very much surprised, 
and he told me it was for reasons of health; that he took 
too much of an interest in the business for his own good, 
and was working day and night, and was nervous, and 
very uneasy, and his blood pressure had gone up much too 
high. 

152 I told him that I certainly did not want him to 
jeopardize his health, and I said what was he going 

to do, and he told me he was going to teach and go in con¬ 
sulting work. 

Q. And did he cooperate in breaking in a new man in 
Washington — did you send a new man there? 
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A. We did. We sent Edward Handley down the follow¬ 
ing Monday, the 5th I guess it was. 

Q. And what day did Mr. Wineburgh leave? 

A. Mr. Wineburgh also agreed, by the way, to remain for 
an additional day and a half — that is Friday and Satur¬ 
day, and I broke Handley in. 

Q. What was the last day that Mr. Wineburgh was there? 

A. As an employee on the 17th of January, 1953. 

Q. What was the first inkling, Mr. Meyer, that you had 
that instead of going into teaching and consultation work 
that Mr. Wineburgh was engaging in his own business and 
attempting to get your best customers? 

i 

A. In February, when we started to get cancellations and 
attempting to find out the reasons for them because cancel¬ 
lations are not a normal procedure in our business, and we 
were told Mr. Wineburgh was going to serve certain of 
these customers. 

Q. This was the middle of February? 

A. Approximately; somewhere between the 10th and 15th. 

Mr. Amram: I call your Honor’s attention to the 
153 fact that this action was initiated on the 23rd of 
February—if I remember correctly, February 25th 
the action was filed. 

The Court: Yes. 

By Mr. Amram: 

Q. Approximately how many contracts have you had cam 
celled since Mr. Wineburgh left you? 

A. Approximately fifty. j 

By the Court: 

Q. That, of course, means in the Washington area? 

A. That is correct, operated out of the Washington office; 
By Mr. Amram: 

Q. Now, Mr. Meyer, in the answer which has been filed ip 
this case reference is made by the defendant to certain al- 
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leged or allegedly improper charges made by you to the 
Washington account which impaired his fifteen per cent 
of the annual net profits. 

A. That is correct. 

Q. And his reference is to a trip to Los Angeles in Sep¬ 
tember, 1949. 

A. October, 1949. 

Q. It is stated that you had attended the Los Angeles 
convention with your wife and charged part of your ex¬ 
penses to the District of Columbia office? 

A. To the District of Columbia office, yes. 

Q. Will you tell the Court, sir, about that and refer 
154 to your original office records in so doing—one 
moment, I am showing Mr. Allder the records. 

A. Yes. 

Q. Now, will you refer to this original record of yours 
and inform the Court what the trip was, who went, the pur¬ 
pose of it, and the total charge to the Washington office? 

A. I attended the National Pest Control Association Con¬ 
vention in Los Angeles and also did Mr. George Daudert, 
in an attempt to learn more about what was new in our 
business since the convention before. 

Since the convention was at such a distance from Phila¬ 
delphia or from the East I deemed it inadvisable to let Mr. 
Wineburgh go but, since it was in an area where a lot of 
termite control w r ork was done, I thought it advisable to have 
Mr. Daudert and take him for the benefit of the entire or¬ 
ganization. 

A charge was made in September, 1949, of a percentage 
of my railroad and Pullman fare, of $141.22, and, after I 
came back in November an additional charge of $32.94 was 
made. 

There is also an item here (indicating the record) which 
apparently is a part of Mr. Daudert’s expense of $12.10. 

Q. The total is $186.26? 


A. Yes. 

Q. The next item to which he refers in the answer is the 
charging of the Washington office with a portion of 

155 your partnership salary, it being alleged here that 
over a period of eighteen months he had charged the 

District of Columbia office a salary of $150 a month which 
was deducted in computing Mr. Wineburgh’s fifteen per 
cent. 

A. If you wish, I can quote that from memory. 

Q. No. I want you to testify from the records. 

I show you your original office records showing part of 
your salary charged to Washington. 

Please inform the Court the amount of the charge made 
during the year 1951 and the year 1952. 

A. In a — 

Mr. Allder (interposing): Do I understand—I object. 
He is getting that from your record that you just showed 
me? j 

Mr. Amram: Yes. 

Mr. Allder: May I see the record again? I thought it 
was dated 195^. 

Mr. Amram: It is. 

Mr. Allder: You asked about 1951. 

Mr. Amram: Yes, and he will answer — 

The Witness (interposing): There was no partnership 
salary in 1951 of any kind. 

The Court: Now, what is your objection? 

Mr. Allder: I was asking this: Was he getting that from 
this record? 

156 I was told he was to take it from September, 1952. 
The Court: Well, he says there was none in 1951. 

Mr. Allder: He is not getting it from a record. 

The Court: No. He says that there was no partnership 
item in ’51, so evidently he is not. 

By Mr. Amram: 
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Q. What was the first partnership salary charged by the 
company to the Washington office? 

A. As of September, but retroactive to May. 

Q. Of what year? 

A. ’ 52 . 

Q. And what was the total charge made during the year 
1952? 

A. $800. Eight months at $100 a month. 

Q. $800? 

A. Correct. 

Q. Now, the last item which is mentioned in the answer 
by way of complaint on the fifteen per cent objection is the 
reference to certain travelling expenses on your part to 
Washington, D. C., charged to the Washington office? 

A. Correct. 

Q. Would you be good enough to inform the Court what 
the expense was for and the average amount, and what 
period it covered? 

A. Well, that covered from the time I had been 
157 in the business and since shortly after Mr. Wineburgh 
came with us. 

My visits here were on an average of one a month; I may 
be here for a day and a half or maybe part of a day. 

I frequently doubled with Baltimore and Washington in 
one, and therefore charged one way railroad fare to one 
office and one to the other and, if there was a hotel it was 
charged and, if Mr. Wineburgh and I bought lunch I paid 
the bill and it was charged. 

Q. What was the purpose of the visit? 

A. The purpose of the visit was to check on things here 
in general, assist with him in any manner I could, par¬ 
ticularly during the termite season, to see that we gave the 
best attention to that, and I would take a car and collect 
outstanding bills or attemept to, and help on problems in 
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general and try to make myself as useful as I could, besides 
seeing what was going on as best I could in such a brief time. 

Q. Did you have sufficient of this regulatory business to 
warrant your visit to these branch offices and, if you did, 
did you apportion the expense? 

A. Yes, I did, and the average expense was to the office, 
I would say it averaged perhaps a little less than twenty 
dollars a month, including railroad, hotel, meals, and so 
forth. 

Q. Did you come over every month of the year? 

A. Most every month. 

Mr. Amram: You may cross-examine. 

158 Mr. Allder: If your Honor please, I have a jury out. 
The Court: Well, then, we will recess this case until 

one forty-five. 

Mr. Amram: Before we adjourn, may I ask: Does Mr. 
Allder wish me to offer the original travel and expense 
records to which the witness referred when he was on the 
stand? 

Mr. Allder: You will have to make that choice yourself. 
The Court: I think you should. If it is objected to then 
we will deal with that—you can do that after lunch. 

Mr. Amram: Very good. 

MARTIN MEYER 

159 being the witness on the stand at the time of taking 
of recess, resumed the witness stand and the follow- 

occurred:) 

The Court: Have you concluded your examination, Mr. 
Amram? 

Mr. Amram: Yes, I have. 

The Court: All right. 
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CROSS-EXAMINATION 
By Mr. Allder: 

Q. How old are you, Mr. Meyer? 

A. Forty-one. 

Q. And what has been your education, sir? 

A. I had beyond high school a little over a year in 
M.I.T., third year college chemistry at Temple University, 
and I have attended a number of pest control conferences 
and short courses at various universities. 

Q. And you listened to lectures? 

A. And participated in discussions. 

Q. Your college course, as far as you went, was not de¬ 
voted to pest control, was it? 

A. It had intended to be. Actually I did not get 
160 that far because my father died. 

If you want to call this education I was very 
fortunate that I worked with my father for him for two 
and a half months before his death during the summer of 
1929, and during that time he taught me a lot of what I 
learned. 

Q. You first met the defendant at the Union Station where 
he was working for the District of Columbia Health De¬ 
partment? 

A. That is correct. 

Q. And there he was supervising other people who were 
doing something concerning pest control there. 

Is that right? 

A. With regard to rodent control, correct. 

Q. He was in charge of that project? 

A. No, he was not. He was in charge for the whole city 
as far as I know. 

Q. At least on the job that you saw him working on he 
was supervising other people? 

A. No. He was inspecting a job for the city. 
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We were doing the work. 

Q. I see. He was recommending different things—is that 
right? 

A. Correct. 

Q. And through your observation of him and talks with 
him you were impressed with his ability along that 
line? 

161 A. That is correct. 

i 

Q. And then you discussed with him about his 
ability and what his background was? 

A. That is right. 

Q. And you learned that he had attended two different 
colleges, was a college graduate, and where he studied 
chemistry, sanitation, and so forth. 

A. I knew at the time, as I understood it from him, that 
he had two degrees from Penn State College—the second 
college which I understood he attended since was work at 
Johns Hopkins, but that was since he had come with our 
company, and that was night work. 

Q. You knew prior to your conversation with him in 1947 
that he had attended Penn State? 

A. That is right. 

Q. And St. Thomas Aquinas College Pennsylvania? 

A. St. Thomas — I do not recall. 

Q. You knew that he specialized in chemistry, entomology, 
health and sanitation? 

A. The chemistry I knew. 

The other, I knew his work for the Army and the District 
of Columbia and played a part in it, but what his training 
was for this I do not know. 

Q. Did you find out he had worked in Dixon City, Penn¬ 
sylvania, in 1934, in pest control work? 

162 A. This is the first time I have heard it. 

Q. And had taken courses in Syracuse University 
prior to 1947? 


A. No. 

Q. And in George Washington University? 

A. I do not think so. 

Q. And Johns Hopkins University? 

A. I knew he was taking them at that time. 

Q. At the time you first talked to him in Union Station? 

A. No; after he got into our office. 

Q. But you learned he was taking pest control work at 
that time? 

A. I do not know what specifically he was taking or that 
he was taking any advance work at Johns Hopkins. 

Q. Did you learn that he took a course in the Army School 
of Sanitation? 

A. Yes. 

Q. And in the University of North Carolina School of 
Public Health? 

A. No. 

Q. Where he took a course in sanitation? 

A. No. 

Q. And that he took a course, a similar course, in Atlanta, 
Georgia. 

A. No. 

163 Q. And that he had taken a course in pest control 
with the United States Public Health Service? 

A. That I had to assume with his job with the District 
of Columbia Health Department which came under the 
United States Public Health Service. 

Q. He was working for the United States Government at 
that time, not only in the District of Columbia in this area? 

A. In rodent control. 

Q. You learned that he had been Chief Instructor of 
Pest Control at the Medical Field Service School in Car¬ 
lisle, Pennsylvania? 

A. No. 
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Q. And that he was in charge of the Pest Control at the 
Army Medical Center in Washington, D. C.? 

A. No. I knew he had been there but did not know that 
he was in charge of anything. 

Q. Did you learn that he had been loaned by the Armed 
Forces to Brazil, the Brazilian Government, and placed in 
charge of their officers, teaching their officers, in the han¬ 
dling of rodent control, malaria, insect, vermin in medical 
field sanitation? 

A. I knew that there was a connection with Public Health 
work in Brazil, but, in a brief conversation, one does not 
learn all that detail and some of this detail is new to me now. 


Q. You knew that he was well-grounded in this 
164 particular subject, did you not, before you hired him? 

A. I knew he was well-grounded in rodent control 
and mosquito control. 

Q. How about termite control? 

A. No. He admitted he knew nothing about it when we 
wanted to send Daudert down to inspect the work. 

Q. With all this background he worked with? 

A. That is correct. 

One gets theory from books but not practical experience 
and how to apply it. 

Q. But you learned he had a lot of practical experience 
and knew how to apply it before 1947 ? j 

A. In rodent and mosquito control work. 

Q. And that he did not know about fumigation and termite 
control work? 

A. Since 1947. 

Q. Before 1947 I am speaking of. 

A. No. 


Q. One of the considerations you had for hiring him was 
that he was well-grounded in the things that I have outlined, 
was it not. 




A. His general background was such that we believed it 
would not take too much additional training to enable him 
to go ahead with our regular work here and, when he first 
came with us in 1947 and several years thereafter 

165 we had no fumigation work or termite control work 
from this District of Columbia office, so those par¬ 
ticular points were not important to me at the time. 

Q. You said that you taught him. 

Is that true—that you taught this man anything in this 
business? 

A. We believe so. 

Q. With your background and limited knowledge com¬ 
pared to his, you taught him something? 

A. It is not what I had learned, Mr. Allder, but experi¬ 
ence in organizing and working in the business since 1899, 
and which I had picked up. 

Q. I am not speaking of your own self-teaching. 

Who taught him that personally? 

A. George Daudert. 

Q. Anyone else? 

A. John Day taught him some of the techniques of the 
application of insecticides inside dwellings and apartment 
houses. 

Q. How old is he? 

A. He is about fifty and he has been with our company 
since 1927 or ’8. 

Q. What it his title? 

A. Chief Service man. 

Q. Is he not a colored laborer? 

166 A. He is more than a colored laborer; he has had 
experience and is an experienced service man—you 

cannot take on ordinary laborer and put him in charge of 
handling poisons and insecticides and expect him to do a 
job. 
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Q. Is he not a colored laborer? 

A. He is a colored service man or operator. 

We feel that he knows much more about pest control and 
service—more than any ordinary common laborer. 

Q. He had no educational background? 

A. That is correct. 

Q. And he taught this man more of the things he knows 
now than anyone else? 

A. He taught him a lot; he worked with him, and I think 
John Montgomery, our chemist, taught him about things. 

Q. But you don’t know? 

A. I am sure he learned from our conferences in Phila¬ 
delphia things that Montgomery brought out from his long 
experience, and I know that he learned a great deal through 
experience in the office from Mr. Montgomery or my father. 

I 

Q. In those conferences at Philadelphia with those gentle¬ 
men, did those gentlemen teach you or anyone in your or¬ 
ganization anything at all? 

A. Certainly. 

Q. And did this gentleman, the defendant, teach you or 
anyone in your organization anything at all? 

167 A. Certainly—I admitted that it was “give and 
take”. 

A. Certainly—I admitted that it was “give and take”. 

Q. You learned from him? 

A. We learned from him and he learned much more from 
us. 

Q. And, as to the business here in Washington, you said 
that you had troubles between 1941 and 1947. 

Is that right? j 

A. I would say, offhand, the tail end of ’45, ’6 and ’7. 

Q. Particularly in 1947, the year in which he was engaged 

to run the Washington office? 

A. That is correct. 


Q. The trouble you mean is financial? 

A. Yes. 

Q. And after he took over, your financial troubles ceased 
to exist in the District of Columbia? 

A. That is correct. 

Q. Within a short period of time after he worked for you? 

A. Yes. 

Q. You taught him how to charge prices. 

Is that true? 

A. We think so, with a partial cost basis and comparison 
with jobs we already had that were comparable and which 
all of us see in the business. 

If, for example, -we looked at a job in “A” house in a 
particular block, and it is similar to one in the same block, 
unless there is some unusual situation, the price 
168 there is about the same. 

Q. It it not a fact that in 1947 when he started 
operating the Washington office one of the big reasons why 
there was financial trouble in the Washington office was be¬ 
cause prices were not charged correctly and that they were 
all too low? 

A. I would not say that as much as the fact that Mr. 
Grahn was not able to be here as regularly, and, anyway, 
we had too many men and we were wasting too much ma¬ 
terial which is something that Mr. Wineburgh put a stop to. 

Q. He put a stop to that waste? 

A. That is correct. 

Q. And he also raised the prices, did he? 

A. The same as the general price level has been raised 
throughout most industry in five years. 

Q. And he showed you where you were taking losses in 
the city and he showed you how you could operate at a 
profit? 

A. I don’t believe so. 
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Q. And is it not a fact, sir, that he started bringing in 
customers to the business? 

A. He did, and we think he was compensated for that. 

Q. I am only asking you what is covered in my question 
and the first part of your answer. I am not asking you 
about whether he was compensated for it or not. 

Did he bring customers in? 

A. Yes. j 

169 Q. At the present time you have a complete list 
of all the customers that were in this area of the 
Washington office, do vou not? ! 

A. We believe we do. 

Q. Do you have any reason to believe otherwise’ 

A. No. 

Q. When he surrendered his job to you he turned over 
all the records of the office, didn’t he? 

A. As far as we know. 

Q. And he attended to and assisted in breaking in a new 
man before leaving. 

Ts that true? 

A. Correct. 

Q. And it is also correct that about ninety-five per cent 
of those customers on the list turned over to you, a matte*’ 
of months ago, were brought in by him? 

A. Now, wait a minute. I don’t get the point of the ques¬ 
tion, ninety-five per cent? 

Q. Of the list of customers, were they not, about ninety- 
five per cent of those customers, were they not brought in 
by him, sir? 

A. I would not want to hazard a percentage. 

A great percentage had been brought in in the five years, 
naturally and were turned over, still there was a number of 
accounts, and several good size ones, that we had 
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170 many years ago, some of which we serviced before 
my father died in 1929. 

Again, it is difficult to differentiate between the number 
of accounts and state the volume of business in accordance 
with the proportion of the accounts. 

We had the biggest number at the time Wineburgh left, 
and of course they had been brought in to us through his 
efforts as part of his job, and that was part of his job. 

Q. And a large part of the profits to the office was brought 
in by him? 

A. He was to see that profits were made and, therefore, 
through his diligent efforts they were made, yes. 

Q. Do you remember one account by the name of Wash¬ 
ington National Airport, sir? 

A. Yes, sir. 

Q. Do you recall what charge was being made for pest 
control service there in 1947, sir? 

A. No. 

Q. Would it refresh your mind to say that it was thirteen 
dollars a month? 

A. That sounds like a portion of the job but not the 
whole thing, that would be one small portion of the airport. 

Q. That was not the entire charge? 

A. No, sir. 

Q. What was the entire charge, according to the best of 
your recollection? 

171 A. I do not know but I will put through a call to 
the Philadelphia office and get it out of the ledgers. 

Q. You are not confusing the present airport job with 
the job in 1947, are you, — the present job is about $197 
a month. 

A. No, but, as of the present time we have a charge of 
$197 billed to the Civil Aeronautics Authority and one to 
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the United Air Lines and one to the Hot Shoppes, and a 
charge to the Air Terminal Service. 

Q. I am not speaking of those places. 

A. They are all part of the airport. 

Q. Only one charge, the Washington National Airport 
itself — not the individual lines. j 

A. I have no knowledge of what that charge was at that 
time. 

Q. You do not know that it was increased from thirteen 
dollars to $197 a month? 

A. I know it was increased to $197 a month through him, 
but what the old charge was I do not remember. 

We have several thousand accounts, and I could not re¬ 
member. 

Q. You testified this morning that one time you came 
down and collected bills ? 

A. Yes. 

Q. Is it not a fact that the extent of your collection 
172 covered two days and the total amount of forty 
dollars was collected, and you charged the business 
$75 for collecting that? 

A. There have been occasions that I have been down two 


days, one occasion that I recall that I was down and col¬ 
lected only forty dollars. 

It was not — I do not remember, although Mr. Wineburgh 
and I have at times gone to different accounts, and we could 
not find the people in or did not find that the people had the 
money at the time — but, I do not believe that I ever placed 
any seventy-five dollar charge, or such a charge was placed 
on my coming to Washington for any trip. I don’t spend 
that kind of money. 

Q. You don’t deny it, but you just don’t think it hap¬ 
pened? 

A. I am sure it did not happen because, Mr. Amram, you 
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no charge of that sort, unless we were out together enter¬ 
taining customers. 

Mr. Amram: What year — do you mind, Mr. Allder? 

Mr. Allder: I did not specify. 

He said he collected once. 

The Witness: I admit that one time in two days I collected 
only forty dollars, but I have no idea when it was, and I 
did not charge up any $75 on travelling expenses at 
173 that time, I am sure. 

By Mr. Allder: 

Q. You stayed at a hotel those two nights, did you not? 

A. For at least one night, maybe two. 

There were times — 

Q. (interposing) Did you bring a car with you? 

A. No. I used the company car here. 

Q. You rented a car? 

A. We had some that we owned and some that we rented, 
but not on a mileage basis, a flat monthly fee, and the cost 
for it by hours, and Mr. Wineburgh either used another 
company car or used his own and was paid mileage for it. 

I am trying to find those (referring to records). 

I see one item here I paid this item, a cash item, which 
may have covered more than one trip in the month of Sep¬ 
tember 1950, for $84.06. 

There are a number of $75 or $80 items that we charged 
directly to Mr. Wineburgh for his mileage, and so forth. 

Here is an item, April, 1951, for $S2.52, petty cash — 
what that covered I don’t know. 

Here is another petty cash item for $97.51 for May of ’51. 

And here is one of $54.91 for August, you see. 

Here is one for September, $61.68. This does not specify 
what it is for. 

Here is another of $122.61, October, 1951. 
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174 But, I am sure these items would refer to the times 
when we sent some of our termite crew to Washing¬ 
ton to assist in operations with our Washington office when 
it was short-handed. 

Here is one item of $75.54 in Washington for Mr. Wine- 
burgh’s travel. That is to a meeting in Montreal last year — 
the American Air Lines. 

The rest of the items, you see, are all below fifty dollars, 
and most of them are in the neighborhood of $20. 

Q. That trip to Montreal, that was at your request and 
consent, was it not? 

A. It was at the request of the University authorities to 
have him speak on odors, and he was with us helping us to 
promote a product, “Air Aid”, and all the profits were 
being credited to the Washington office. 

Frankly, the trip was a flop. 

Q. And was not the reason that the trip was a flop was 
that although he sold the people up there and they were 
ready to deal with him you came up and the deal went off 
because of the statements that you made? 

Isn’t that true? I 

A. No. If there was any reason why it did not pay off 
and failed they are these: 

One: The tariff into Canada and the problem of imports; 
and 

Two: The statement made by Doctor Ralph Heal, 

175 Technical Director of the Association who told the 
boys to go easy. 

Q. That was after he had a conversation with you that 
convinced him he should go easy. 

That is true, isn’t it? 

A. There was some talk going back and forth in which we 
three gentlemen joined. 

Q. You remember the Hecht Company? 
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A. Yes. 

Q. And they were serviced in 1947? 

A. Yes. 

Q. And when he took over they were being charged ten 
dollars a month? 

A. I am sorry; I am not sure we were serving the Hecht 
Company at that time. 

We serviced them in the early forties and discontinued 
in ’45, and Wineburgh brought the account back. 

Q. And the account went up to $270 a month, didn’t it? 

A. I assume that is correct; it is very close to $270, but 
the comparison between that and prior figures, well, you 
have to take into consideration several things. 

The previous account was, I do recall, $10 a month for the 
warehouse only. 

There was an additional charge to figure, and what that 
was I don’t know, for a portion of the main store, and Mr. 

Wineburgh added on the Silver Spring store and the 
176 Virginia store, neither of which were in existence 
prior. 

Q. But the type of policy was instead of servicing four 
times a month they were only there or your people were 
only there twice a month and the revenue increased? 

A. I would say that the reason for being able to cut the 
visits was due to the new chemicals developed during the 
War, and any efficient office manager could have done like¬ 
wise. 

Q. Those chemicals were in existence before Mr. Wine¬ 
burgh took over? 

A. One chemical, chlordane, which is the most effective 
roach insecticide we now know, was made available to our 
industry within less than a year before he came to us. 

Q. And when he came there you were only using it on 
one account? 
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* . A. I don’t know. We were experimenting at the time. 

Q. He insisted that it be used because he was familiar 

> 

with it and knew all about it? 

* A. Perhaps. 

* Q. And now, on ninety-nine per cent of the accounts, that 
is used, is it not? 

A. Now since we have control over the office, we have 

► cut down on the number of accounts in which chlordane was 

4 used; it is too toxic to be used on all accounts, and I tried 
% to persuade Mr. Wincburgh that that was so. 

Tests have been shown by the Government and 
r 177 proven to all of us at the end of 1947 and ’48, but 
^ today we are no longer permitted to use certain toxics 

by the Food Administration. 

* Q. During the years he was there no one was hurt or 

* died? 

k A. No, and as far as I know, in the United States, no one 

has been hurt or died in the industry, but the tests by Doctor 
Radcliff on animals show no outward sign of the animals 
+ being injured up to the final test, and when the final test is 

given the animals collapsed and died, and we would rather 
be on the safe side and spend more money on an insecticide 
which costs more money at the time and preserve the health 
r of my personnel. 

Q. You testified this morning that your company loaned 
him money during the years that he was employed? 

* A. That is right. 

► Q. You always charged him interest? 

A. No. 

Q. He was never charged interest? 

* A. Let me differentiate, if I may. 

r When he asked us to help him finance the completion of 

t his home, my mother, out of her personal funds, loaned him 

$3,500 at four per cent interest, less than the current rate 
r and less than the first and second trust. 
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When we loaned him money to buy his automobile, we 
lent him $750 and charged him no interest, and, instead of 
giving him the money, averaged the money for the 

178 mileage which he used when he used the car for our 
business, we paid him seven and a half cents a mile 

and we deducted it from the loan, and when it was paid off 
that was it — no interest. 

Q. That car was being used, but in the business of the 
local office? 

A. That is correct. 

Q. You talked this morning about suggesting to him 
that you would take out an insurance policy to protect his 
wife and three children? 

A. That is correct. 

Q. He was concerned about them? 

A. Yes. 

Q. Is not the fact this, that the amount of the policy 
you suggested taking out on his life was $50,000? 

A. It is not. 

Q. Are you positive of that? 

A. Yes. The amount was $10,000. 

Q. And was not it also a fact that only $5,000 of that 
was to go to his wife — was that the amount, $5,000? 

A. I said to him at the time — 

Q. (interposing) No: Is that true or false? 

A. Partly true and partly false. 

Q. What part is false? 

The Court: Let him answer. 

The Witness: May I explain? 

179 The Court: Go ahead. 

The Witness: I have been given to understand that 
an employer may arrange to give the widow or survivor 
of an employee, through contract, the sum of $5,000 tax free. 

That part was agreed upon and I did say that I would 
make some other arrangements with him for additional com- 
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pensation, and we could talk and agree upon that when he 
was well enough to pass an insurance examination — no 
set figures for the additional were mentioned. 

By Mr. Allder: 

Q. But there was to be some additional insurance taken 
out above the $5,000 the widow would get? 

A. Part of it would be for the company’s protection in 
the expected loss of revenue with a new man coming in as 
a result of losing Mr. Wineburgh. 

Q. You say that the amount above the $5,000 was not 
settled? i 

A. Correct. 

Q. And it was not $50,000? 

A. Correct, because we had a set-up made by this insurr 
ance counsellor which would have meant either $15,000 or 
$17,500 on my life, $10,000 on his, and $5,000 on Miss 
Murray, and our office manager can verify this. 

Q. Whatever was the amount to be taken out on his life, 
the total amount of the premiums was to come out 
180 of the expenses or the profits, rather, of the Wash¬ 
ington office, was it not? 

A. That is right. I 

Q. So, if the policy was $50,000, that is $45,000 to the 
company and $5,000 to the widow, the premium for the 
$50,000 would come out of the profits to which he was en¬ 
titled under the fifteen per cent arrangement. 

A. If anyone can imagine me have more insurance on an 
employee than myself, you are correct. 

Q. And if the figure was $10,000, as you say — 

A. (interposing) Yes. 

Q. The total amount of the premiums on the $10,000 
would come out of the Washington office profits? 

A. They would, and I think properly so. 

Q. I am not asking what you think. 
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And that would affect the fifteen per cent of the profit? 

A. Certainly, because it was giving his family some pro¬ 
tection. 

Q. Did you attend a convention in Los Angeles with your 
wife and take another employee to that convention and 
charge part of the expense to the Washington office T 

A. I already testified as to that and gave figures. 

Q. And that is true? 

A. Yes, but none of my wife’s expenses, no; I paid that 
myself. 

My wife is not employed and never vras, and that is not 
a legitimate item of business expense. 

181 Q. Last year did you take a trip to Mexico? 

A. We did. 

Did you charge part of that to the office? 

A. No. In the first place, I charged the round trip fare 
to Houston to the business, and everything else was out of 
my pocket. 

Q. What office? 

A. Philadelphia. 

Q. Never the Washintgon office? 

A. No. Mr. Wineburgh was there and that was enough 
expenses on the Washington office. 

As far as beyond Houston is concerned, that was my ex¬ 
pense and it came out of my pocket. 

Q. Did you charge George Daudert’s expense to the 
Washington office? 

A. A small portion, twelve dollars, because I felt he was 
there trying to learn something about termite control for 
the benefit of all our offices and because the things he did 
learn was for our benefit, so I charged twelve dollars to the 
Washington office and $6 to the Baltimore office, and Phila¬ 
delphia the rest. 

Q. You did not charge $80 to the Washington office? 

A. No, sir. Here are the figures (indicating records). 


1 
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Q. You have no figures other than those that are right in 
front of you, have you! 

182 That is right? ! 

A. No, sir. 

Q. And you never told the defendant here that you 
charged $80 against the Washington office? 

A. No, sir. 

Q. The records of charges against the Washington office 
were kept in your office? 

A. Yes. We had all the billing and bookkeeping to do, 
and we do all that in Philadelphia. 

Q. And keep all the books there? 

A. Yes. 

Q. He did not have access to or custody of the books; 
did he? 

A. He did not have custody or access, and on more than 
one occasion when he was in Philadelphia I asked him to 
come in and see what was what. 

I had no hesitancy about letting him know anything about 
the business and I had no hesitancy about getting anything 
about the business from him and he knew things about the 
Philadelphia office that he had no particular business know^ 
ing in managing the Washington office, but that was only 
because I wanted him to see the whole business. 

Q. And George Daudert, the man you mentioned, went 
from the Philadelphia office. 

A. Yes, but he assisted in the termite work and the 

183 fumigation work at that time. His salary those days^ 
and travelling expenses at that time, were charged to 

the Washington office which was correct. 

Q. Did you get any business in Los Angeles for the Wash¬ 
ington office? 

A. I did not go there to get business. 




I do not believe Mr. Wineburgh attended this convention 
with the intention of getting business when meeting with 
competitors. 

Q. But you sent him to the convention? 

A. I sent him to the convention. I sent him to all the 
conventions we have had with the exception of the one in 
Los Angeles as soon as he was with us. 

Q. And one of the purposes was to have him lecture on 
the different things connected with pest control? 

A. I don’t recall him lecturing at a convention. 

He has talked at the Virginia Polytechnic Short Course, 
and at the University of Massachusetts as he has, I think, 
at Purdue. 

Q. And did he attend Purdue also? 

A. No; he went in the year, the first year he was with 
us, and he was learning, I think; I do not recall. 

I do not recall wrhere I was, whether I was lecturing that 
year or not — we both lectured at the University of Mon¬ 
treal. 

I think that covers it. 

184 Q. I direct your attention to an item of $150 a 
month. 

A. $100 a month. 

Q. I am speaking of $150 — the defendant has it in his 
answer to the motion. 

A. Yes. 

Q. Did you have any discussion with him at any place 
where you told him that you were taking $150 a month from 
the Washington office? 

A. No; it was $100. 

Q. You didn’t tell him you had been doing that for 
eighteen months? 

A. No, I never received a partnership salary for myself, 
only the payments of ’52, from any office. 
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Q. Of course, that was taken out of the profits of the 
office when it was done. 

A. Certainly. May I explain how we arrived at the $100 
a month? 

Q. You mean how you and he arrived at it? 

A. No, I arrived at it. 

Q. No. We are talking about the charge — that is all I 
am asking you. 

A. No, there was no definite meetings on that particular 
figure. 

Q. Do you remember the time back in ’47 when the con¬ 
tract was executed by you on behalf of the Theodore 
185 Meyer Estate and the defendant Wineburgh. 

A. Yes. 

Q. Do you remember having any discussion with him con¬ 
cerning the paragraph in the contract which related to his 
not being able to do certain things for a period of five years 
in a certain area? 

A. Vaguely. 

Q. Do you recall him saying to you: This means I have 
only one contract of employment and you can hold me for 
five years without doing anything and your answer was 
that the phrase was in here so that you could not get a list 
of our customers after a few days, and you did not — 

A. (interposing) That might have been. 

Q. And that was the only purpose that that was in there? 

A. I do recall one thing. 

Q. No — recall that? 

A. No, I don’t. 

Q. Is it not a fact, sir, that most of the knowledge you 
have displayed here today in the pest control, fumigation, 
termite operations, and so forth, was gained from this man? 

A. No, I was doing fumigation business and pest control 
business for years before I ever heard of Joseph Wineburgh. 
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Mr. Allder: I have no further questions. 

The Court: Is there any redirect? 

Mr. Amram: Yes. 

186 REDIRECT EXAMINATION 
By Mr. Amram: 

Q. When was the first time that you told Mr. Wineburgh 
about the fact that a salary was being charged the Wash¬ 
ington office? 

A. A partnership salary? 

Q. Yes. 

A. It was referred to one day, if I remember correctly, 
riding in one of the company cars on Sixteenth Street. 

Q. Do you recall the conversation? 

A. Approximately. 

Q. Tell the Court what it was. 

A. I told Mr. Wineburgh that our C.P.A had felt that 
because I was the moving power in our business and Mother 
was comparatively unimportant to its success, because she 
was not out on the street, that I should be given some com¬ 
pensation out of the profits, more than Mother, and I should 
be given a partnership salary of $500 a month and that for 
the first four months of the year this had been done and 
charged exclusively to Philadelphia and I suddenly had 
awakened to the fact that the other offices were not bearing 
their share of the expense and as all of our other overhead 
expenses are distributed among the various offices, we were 
taking the $100 a month and since Washington sales were 
approximately twenty per cent of the gross, the Wash¬ 
ington office should bear part of that expense. 

187 Q. On what basis did you allocate the rest of your 
office overhead to Washington. 

A. The same basis. 

Q. And what is that ‘‘same basis”? 
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A. Twenty per cent. 

Q. And this item was allocated the same way? 

A. Yes. 

Q. And normally on the expenses, conventions and other 
things that were done for the benefit of the business, on 
what basis were those expenses allocated? 

A. Outside of this Los Angeles trip there was no expense 
allocated to Washington except those trips undertaken by 
Mr. Wineburgh, because of the fact that he was travelling 
to a similar meeting that those of us were at the same time, 
in this particular case, and he was not travelling for any¬ 
thing but the Washington office and we did not think the 
Washington office should be burdened with the other ex¬ 
penses. i 

Q. And what expense of the Los Angeles trip did you 
charge to Washington? 

A. I assume twenty per cent. I think that is accurate. 

Q. You do not have the full figures with you? 

A. No. I think Washington only; those figures are in 
Philadelphia. j 

Q. Did you ever have any further discussion, after 
188 the trip on Sixteenth Street, respecting the salary 
charged as you have indicated? i 

A. Yes. At the time I gave Mr. Wineburgh his retro¬ 
active pay, I mentioned that this was more than enough to 
compensate for the $180 a year he would lose in his per¬ 
centage. 

Q. You mean fifteen per cent of twelve hundred? 

A. Yes. 

Q. Or $180 that year? 

A. Yes. 

Mr. Amram: That is all. 

Mr. Allder: Nothing further. 

(The witness thereupon was excused and retired from the 
witness stand.) 




Mr. Amram: If your Honor please, I would like to offer 
in evidence the six sheets of salary records of Mr. Wine- 
burgh beginning with January 1,1948, and going to January 
17, 1953, which have been previously referred to upon the 
examination of the witness. 

The Court: Is there any objection? 

Mr. Allder: There is no objection. 

The Court: All right. 

(Thereupon six sheets of salary records of the 
defendant beginning with January 1, 1948, to 
January 17, 1953, were received in evidence and 
were marked by the Clerk of the Court as 
“Plaintiffs’ Exhibit No. 9”.) 

189 Mr. Amram: I would also place in evidence a sheet 
respecting the Washington salary record from which 
the witness has testified respecting the charge to the Wash¬ 
ington office for the partner salary from the period of 1952 
to the end of the year. 

Mr. Allder: There is no objection. 

The Court: It will be received 

(Thereupon the Washington partner salary 
record was marked by the Clerk of the Court 
as “Plaintiffs’ Exhibit No. 10”.) 

Mr. Amram: Next I offer in evidence the Washington 
Travel Record covering 1949 showing expenses charged to 
the Los Angeles convention which Mr. Wineburgh was 
familiar with and which has been testified to by the witness. 

Mr. Allder: Thers is no objection. 

(Thereupon the Washington Travel Record of 
1949 was marked by the Clerk of the Court 
as “Plaintiffs’ Exhibit No. 11.”) 

Mr. Amram: May I note that the items respecting that 
are identified by red lines for simplicity in looking at it. 

Now, I would like to offer this (exhibiting a paper writing 
to Mr. Allder). 
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Mr. Allder: No objection. 

The Court: What is this? 

Mr. Amram: I offer in evidence a copy of a letterhead 
of Allied Chemical Services, 2604 Spencer Road, 

190 Chevy Chase, Maryland. 

The Court: A copy of a letterhead? 

Mr. Amram: No, just the letterhead. 

Mr. Allder: I have no objection. 

(Thereupon a letterhead of Allied Chemical 
Services was marked by the Clerk of the Court 
as “Plaintiffs’ Exhibit No. 12”.) 

Mr. Amram: I would like to introduce in evidence a copy 
of the Washington Post of Tuesday, February 10, 1953, 
particularly what appears on Page 25, being an advertise¬ 
ment of Allied Chemical Services, 2604 Spencer Road, 
Chevy Chase, Maryland, Joseph J. Wineburgh President, 
Juniper 5-2433, which is marked in red for identification. 
Mr. Allder: No objection. 

(Thereupon a copy of the Washington Post 
of Tuesday, February 10, 1953, Page 25, was 
marked by the Clerk of the Court as “Plaintiffs’ 
Exhibit No. 13”.) 

Mr. Amram: That closes the plaintiffs’ case on the motion 
for preliminary injunction. 

The Court: All right. We will take a five minute recess. 
(Thereupon at 2:40 o’clock p.m. recess was had until 
2:50 o’clock p.m. when the following occurred:) 

Mr. Allder: I will call the defendant, Mr. Wineburgh. 

Thereupon I 

191 JOSEPH J. WINEBURGH 

the defendant herein, was called as a witness for and 
on his own behalf, and having been duly sworn by the Clerk 
of the Court to tell the truth, the whole truth, and nothing 
but the truth, testified as follows upon 
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DIRECT EXAMINATION 
By Mr. Allder: 

Q. State your full name, please. 

A. Joseph Jeremiah Wineburgh. 

Q. And what is your address? 

A. 2604 Spencer Road, Chevy Chase, Maryland. 

Q. And you are the defendant in this case? 

A. Yes, sir. 

Q. Now, the Allied Chemical Company, who are the stock¬ 
holders in that? 

A. Abe Fribush, Sophie Sian, and Jeanette Wineburgh. 
Q. And Jeanette Wineburgh is your wife? 

A. Yes sir. 

Q. And since January, 1953, have you done work for the 
Allied Chemical Corporation? 

A. Yes sir. 

Q. And the business of that corporation is pest control, 
extermination, and so forth? 

A. That is right. 

Q. Directing your attention to the year 1947, Mr. 
192 Wineburgh, there came a time that you contracted 
with the Theodore Meyer Estate? 

A. That is right. 

Q. Prior to that time, when you signed the contract, sir, 
had you attended college? 

A. Yes, Sir. 

Q. What college? 

A. St. Thomas Aquinas and Penn State College. 

Q. What courses did you take in those two colleges? 

A. Chemistry; the full field of biology and major courses 
in sanitation. 

Q. Did you receive a degree? 

A. Yes, B.A. and B.S. 
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Q. And after your graduation, what work did you engage 
in, sir? 

A. Well, I worked a while for the Segal Realty Company 
and I had charge of their maintenance, and their extermi¬ 
nation work. 

Q. Where were they located, sir? 

A. The office was in Scranton. 

Q. Pennsylvania ? i 

A. Yes; Dickson City, on the outskirts of Scranton; a 
little village. ; 

Q. Did you do any kind of work in Dickson City? 

A. Yes, there was a lot of property there, and I did a lot 
of pest control work there. 

193 Q. For the same company? 

A. Yes. 

Q. What years or in what year was that? 

A. I did work for them particularly in ’33, ’4, and ’5. 

Q. Did there come a time when you took any course at 
Syracuse University? 

A. Yes. 


Q. And what course was that? 

A. I took a course in sanitation, and a course in water. 
Q. Did you take any courses in George Washington Uni¬ 
versity? ! 

A. I took courses in water and sewage control. 

Q. And Johns Hopkins University? 

A. Sanitation. 


Q. Did you take any course in the Army School of 
Sanitation? 


A. Yes, sir. I graduated from the Medical Field Service 
School at Carlisle Barracks in 1940. 


Q. Did you take any courses in sanitation or similar 
work in the North Carolina Public Health School? 
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A. Yes, I took a course in Public Health and Public 
Health Administration and sanitation while in the Army, 
at the University of North Carolina. 

Q. And did you take any similar course in Atlanta, 
Georgia? 

A. In communicable diseases at the Medical Center at 
Atlanta, Georgia, in general pest control, rodent con- 
194 control, insect control, and vermin control. 

Q. And did you take any course in United States 
Public Health Service? 

A. Yes, sir; in rodent control, communicable disease con¬ 
trol— right here in Washington. 

Q. In connection with the Medical Field Service School 
in Carlisle? 

A. Yes; I was instructor in sanitation and in charge of 
the sanitary area up there and worked under the Chief of 
Sanitation of the Army, Major General George C. Danaim. 
(Dunham) 

Q. Did you do any instructing there, sir? 

A. Yes, sir. 

Q. Did you have any title? 

A. Chief of Instruction. 

Q. And what did you instruct on or what are the courses 
at the Medical School? 

A. Our course at the Medical Field Service School was 
in general field sanitation and barrack sanitation, rodent 
control, insect control, malaria control, mosquito control, 
general inspection—this was before the highly specialized 
Sanitary Corps was brought into the Army; teaching medi¬ 
cal officers and certain enlisted men in the Medical Corps 
who were in the field of sanitation. 

Q. What if anything did you have to do with termite con¬ 
trol? 

A. Oh, yes, termite control is part of our course. 
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Could you tell us when it was that you were in¬ 
structing in this area! 

A. I was there in 1940 and I was there again in 1942. 

j 

Q. Did you ever do any instructing or teaching for the 
Brazil Government? 

A. Yes, sir. 

Q. What did that consist of? 

A. In 1944 and ’5 the Federal Government formed a joint 
Brazil-United States Military Commission whose responsi¬ 
bility was to train the Brazilian Army and prepare a coih- 
bat team of twenty-five thousand men to go to Italy, in 
addition to completely modernizing the Brazilian Army; to 
build a staff for the United States Army specialists or 
rather United States Army specialists were sent to Brazil, 
and I was fortunate enough to be one of them. 

My duties were to teach medical field sanitation in Brazil, 
a peculiar problem, a problem of very high importance 
incident to the work there, and an understanding of malaria 
and an understanding of typhus and an understanding of 
rat-borne disease carried by a little fly, the canopsis fly, and, 
consequently, we were engaged in these various branches 
of the study of entomology and sanitation down there in 
1944 and 1945, and I left October 20, 1945. 

Q. Was part of that instruction having to do with rodent 
control? 

196 A. Yes, sir. 

I might definitely add that it was an extremely 
severe problem throughout the cantonment under the Bra- 
ilian Army, and we did not know whether we were going to 
run into rats or some other hazardous problem, but one of 
the first units to use DDT at that time on a full time basis 
was this unit of which I am talking, and which was for in¬ 
sect control. 
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Q. Did there come a time when you worked for the United 
States Government and were on loan to the District of 
Columbia? 

A. Yes, sir. 

Q. What branch of the Government did you work for? 

A. The Public Health Engineering Division. 

Q. Where were you stationed? 

A. Here in Washington. 

Q. And when you were stationed with them here in Wash¬ 
ington, tell us what your job was. 

A. I was in charge of pest control, District of Columbia 
Health Department. 

Q. And, as such, what did you do, sir? 

A. It was my responsibility to have crews, one a rodent 
control crew; their sole responsibility was to systematically 
consider all public areas in the District of Columbia; then 
there was supervision over certain inspectors whose re¬ 
sponsibility it was to make inspections of places having 
infestation of vermin and render a report to me, 
197 serve notices on people, and, if people did not take 
care of the conditions as they should be taken care 
of swear out warrants against them and take action against 
them under Police regulations. 

Q. In 1947 when you signed this contract with Meyer 
Estate, Theodore Meyer Estate, who was the person that 
you negotiated with on this ? 

A. Martin Meyer. 

Q. The gentleman who testified today? 

A. Yes. 

Q. Did you have any conversation with him concerning 
the contract before you signed it, sir? 

Mr. Amram: That is objected to. 


106 


The Court: I am not going to let parole evidence vary 
the terms of the contract, but I want to get all the informa¬ 
tion I can concerning the execution of the contract. 

I have been fairly liberal with other witnesses and I will 
let him say what was said. 

Mr. Amram: I think for the record I should note that the 
defendant having not pleaded fraud, accident or mistake 
in the sworn answer filed, the parole rule would make inad¬ 
missible what had been said. j 

The Court: All right. 

Mr. Amram: If he pursues the line, need I object to each 
question? 

The Court: No. You have made your position per- 
198 fectly clear. 

The Witness: What is the question? 

Mr.Allder: I will withdraw that and rephrase it. 

By Mr. Allder: 

Q. Was there any conversation with Mr. Meyer at the 
time the contract was negotiated concerning the contract 
itself? 

A. Yes, sir: We were sitting in a little cubby hole be¬ 
hind the main office in Philadelphia where he has his office 
and he told me to read over the contract. 

I jokingly remarked that I was not much of a lawyer, 
but I read it over and I noticed that I was hired for one 
week and further on I could not work for anyone else if I 
left. i 

I said if I worked two or three days and did not work any 
longer I could never work at this, and he says: No, it does 
not mean that; it merely means if you come in and work a 
couple of days then you may take all the information we 
have here and that would do us harm; that is all it controls, 
he said. 

So I signed the contract. 
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Q. At the time you signed the contract, this education 
and the experience that you have described had already 
happened — before the contract was signed? 

A. Yes, sir. 

Q. And after you signed the contract, did you obtain any 
knowledge or instructions or information concerning 

199 these subjects from Mr. Meyer? 

A. Well, if I had, we would not have been in busi¬ 
ness, I can assure you of that. 

Q. Did you, sir? 

A. No, sir. 

Q. Did you help him in any way, instruct him? 

A. I think I did, sir. 

Q. What was the condition of the business in Washington 
when you took over the office? 

A. After I was hired in Philadelphia I came back to 
Washington with no one to help me and I am here two 
days under the former manager from Baltimore, who came 
down and showed me a card file, out-dated and of no value. 

So, the very first thing I did was to look over the accounts. 

Now, being in the work that I was with the local Govern¬ 
ment you get to know how much work it will take to do a 
job, and how much material and how much equipment it 
would take. And, figuring that at the rate of what we would 
be paying a man and the materials, I could well see that 
they were not making any money. 

So, I contacted Mr. Meyer and I told him we may lose 
customers or pick up increases on the part of others, but in 
my way of thinking the first thing to do was to train the 
men. 

There was only one man permitted to use the new 

200 liquid insecticide previously mentioned chlordane, 
and he was with ihe company for thirty years. 

I immediately recommended certain equipment to be pur¬ 
chased. It was purchased from the Pest Control Equipment 
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Company and we immediately began, full time, the use of 
the liquid insecticides, the old fluids and powders that have 
been used was stopped. 

One man quit because of using liquids. 

The next thing we did, we checked all the contracts. The 
men used to carry each account, his card account, and he 
would carry it on the job; the account would be carried, for 
instance, under “Mrs. Jones”, and they would go over them, 
and they would go to one place, say, five or six times, but 
there was not much in the way of regularity. 

I changed the system, and a man would get a certain group 
of cards, I knew where he was and what he was doing, and 
I could check up the mileage and the amount of materials 
used, and I increased prices wherever I could and encour¬ 
aged customers to do business, wherever I could, and, when 
we were not making any money on them, we would step up 
business there. 

I had a large number of friends through my contact with 
the Health Enforcement Agencies to help me and, through 
my associations here that ran over twenty years, I started 
to pick up an awful lot of business. 

Q. Did anyone connected with the Theodore Meyer Es¬ 
tate, particularly Mr. Meyer here, teach you how to charge 
prices? 

201 A. No, sir. It was Mr. Meyer who joked very fre¬ 
quently about it, and he would say: You see, Joe, I 
can almost figure this as well as you can now. 

Many times they told me that prices were too high, and 
many times they claimed that things were different in 
Washington than they were in Philadelphia. 

What I did was to bring the local prices to par with prices 
of our competitors. 

Q. Did anyone connected with them instruct you in ter¬ 
mite work or did you have knowledge of that work? 
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A. I had done termite work before I ever heard of the 
Theodore Meyer Company. 

I had one talk with George Daudert — I came to work for 
them in September, 1947, when the termite season had 
petered out and business was in such a bad way there was 
no use trying to go into the termite work then with nothing 
being sure, but, by the early spring of 1948, things picked 
up to the point where I said that business was big enough 
to go into the termite field, and I spent a couple of days in 
Philadelphia to learn their method, and they were using 
antimite and I disapproved of that, and they stopped using 
that even in Philadelphia, and they followed my suggestions 
even there about the termite squads. 

Q. Technique and skill that you used in Washington you 
had before September, 1947 ? 

A. Yes. 

202 Q. As to the question of fumigation, did they teach 
you anything about fumigation, or did you have that 
knowledge before 1947 ? 

A. We had done a great deal of fumigation in the Army 
and we had a great deal of experience with that in barracks, 
and in the early days of fumigation — we did much in that 
long before I heard of the Theodore Meyer Estate. 

Q. And moth-proofing? 

A. And mothproofing — I noticed that they never done 
any moth-proofing and I started it here in Washington. 

Q. They mentioned a Mr. Grahn. 

Did he teach you anything? 

A. No. 

Q. And Mr. Daudert in Philadelphia — did he teach you 
anything? 

A. Well, there are little tricks that you learn from every¬ 
one, but, as far as teaching anything about pest control is 
concerned, no, sir; I did not get that from them. 
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Q. Did there come a time when you learned that certain 
expenses were being charged to the Washington office that 
you had not had previous knowledge of? 

A. Yes, sir. 

Q. What was the nature of those expenses, and when did 
you find out about them? 

A. Well, there was one time—I don’t know if it 
203 was when we were riding on Sixteenth Street, or 
where it was, Meyer mentioned to me that, as he put 
it, we were doing so well now over the past year and year 
and a half, that, he said: I have been taking $150 a month 
salary out of this office. 

I did not like it. I felt part of it was coming out of my 
pocket — of course, you can think to yourself, but you 
cannot tell the boss the way you feel. 

Q. At that time you were receiving fifteen per cent of the 
net profit? 

A. That is right. And one time he let slip to me the fact 
that he had taken George Daudert to California. I said that 
I did not want to go; I could not stay away from the office 
that long, and he took George Daudert from Philadelphia, 
and he let slip that he charged $86 of George’s expenses to 
my office. 

Q. Did he ever discuss with you taking out an insurance 
policy on your life? 

A. Yes. 

Q. When was that discussion, sir? 

A. I beg your pardon? 

A. When was that discussion? 

A. Well, there were several. 

One was brought up when one of the men who worked for 
the company thirty-one years died and he left a widow and 
I think a sick boy or child, and nothing had been done for 
his family. 
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204 Another time we discussed it when he suggested 
that he would take out key-man insurance on me and 

he would promise me that if I died my wife would get a 
portion of that insurance. 

Well, I was aware of the fact that fifteen per cent of those 
premiums would come out of my pocket because all the ex¬ 
penses would be charged to my office, but I considered that 
all right until, on the advice of the lawyer — he stated that 
I would get $5,000 of it, and it was not in writing, merely 
his word given to my wife and then there was a raise by 
the company — 

Q. (interposing) What was the raise? 

A. $45,000 more, so he said. 

At another time he took out some insurance against my 
wishes for all the men in the company and gave us all an 
insurance policy that read something about if he died while 
working for the company your widow would get $1,000 or 
$2,000, and I advised him I did not want the insurance. 

Q. Now, did Mr. Meyer ever contribute anything that 
brought any profit to the Washington office during the years 
that you were here with them? 

A. No, sir, never. 

Q. Did he cause any loss to the Washington office? 

A. Yes, sir. 

Q. How did he do that? 

A. One time we had an account with one of the 

205 leading hotels in Washington and — he meant well; 
he did not mean to say anything wrong; he merely 

said things that did not set right with the people, and we 
went into the steward’s office in the hotel, and he is the man 
to do business with, and, as we were walking in, there was a 
large garbage can open with garbage in it, and he saw that, 
and so on, and he walked into the steward’s office and I 
introduced him to the steward and he was introduced to the 


steward, and then he said to the steward “You know Mr. 
Wineburgh used to work for the Health Department here 
and if you don’t clean up the garbage condition I will have 
him report you to the Health Department”, and I had a 
sick feeling in my stomach, and the next day the man called 
me on the phone and he told me he did not have any respect 
for me any longer, and that we did not work there any more. 

Number Two, on this apartment house development thing, 
they were only getting $210 a month and he wanted to meet 
the manager of the apartment house development, and I 
had had a previous experience with him, and he was hard to 
talk to, and I knew that it wouldn’t be a good thing for Mr. 
Meyer to talk with him, but anyway he did, and the first 
thing that he said when he sat down, he said “Your win¬ 
dows are filthy” and of course, that is a stupid thing to say. 

Q. What happened as a result of that? 

A. We lost the contract. 

206 We had a contract job on a termite proposition for 
a research physicist on Thirty-Second Street, and 
this was two years ago, and it was extremely cold, and we 
were there and there was Mrs. Goldberg — I know he did 
not mean anything improper, but we were standing there, 
and the lady was standing there like this, and I know that 
he did not mean anything wrong, but he just rushed on and 
put his coat around that woman, and she just jumped out 
of the way — those were just his actions, and he did not 
mean anything by it, but people didn’t like it. 

Q. Did there come a time—how about the time that you 
were leaving the employ of the company? 

A. Yes, sir. 

Q. When was that? 

A. October 1, 1952. 

Q. Did you tell him — what did you tell him about that? 



A. I told him that I was leaving the company effective 
January 15th or sooner if he wished. 

Q. Did you say anything about breaking in some new 
manager? 

A. I told him if he wanted to send someone down I would 
break him in. 

Q. Did you tell him why you were leaving? 

A. Yes, sir. 

Q. What did you tell him? 

A. I told him there was no security; that he was 
207 very irrational; he could not make up his mind and T 
told him that he was gyping me by increasing the 
expenses of the office and taking money out of my pocket, 
and that I had a wife and three minor children that I had to 
support and that I was going to get away from there. I 
told him that my wife was very anxious for me to do that, 
and that being there made me very nervous and it got me 
in such a state that I did not want to have anything more 
to do with him. 

Mr. Allder: You may examine. 

CROSS-EXAMINATION 
By Mr. Amram: 

Q. Where is the Allied Chemical Services incorporated? 

A. I beg your pardon? 

Q. Where is the Allied Chemical Services incorporated — 
in what state? 

A. What state? 

Q. Yes. 

A. Where is it incorporated? 

Q. Yes. 

A. The State of Delaware. 

Q. And how many shares — 

A. I don’t know, sir. 

Q. (continuing) does your wife have? 

A. I do not know. 
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Q. Who put up the money for them? 

208 A. My wife’s shares? 

Q. Your wife’s shares. 

A. She did. 

Q. Do you have any idea of what she invested? 

A. Yes; I know what she invested, but not the shares 
Q. How 'imuch did she invest? 

A. $4,000. 

Q. Who is Sophie Sian? 

A. Her mother. 

Q. How much did she invest? 

A. I don’t know. 

Q. And who is Abe Fribush? 

A. An accountant in Washington. 

Q. Is he any relation to you? 

A. No. 

Q. Does he work for you? 

A. No. 

Q. Do you know him well? 

A. Yes, sir. 

Q. Is he a social friend? 

A. Yes, sir. 

Q. Who are the officers of the corporation? 

A. Well, they are. 

Q. Is the JeanetteWineburgh, the President, your wife? 
A. That is right. 

209 What does she know about pest control? 

A. She knows as much as Bertha Meyer did — 
Mr. Amram (interposing): I move to strike out the an¬ 
swer. 

By Mr. Amram: 

Q. What does she know about the business? 

A. During the time when I did not have a secretary in 
the Washington office she came down and ran the office. 

Q. I am not talking about running the office but I am 


talking about termite control, rodent control, the use of 
chemicals and equipment — what does she know about doing 
jobs in connection with that and making contracts and the 
other things that you have testified about? 

A. I would not know, sir. 

Q. How about your mother-in-law? 

A. Nothing. 

Q. And Abe Fribush? 

A. I would not know. 

Q. Who connected with this company as an officer knows 
anything about the actual conduct of this business? 

A. Jeanette Wineburgh and I do. 

Q. Are you an officer? 

A. No, sir. 

Q. You work for the corporation? 

A. Not now — I had. 

Q. On a salary? 

210 A. No, sir. 

Q. On a commission? 

A. I got a fee. 

Q. A flat fee? 

A. That is right. 

Q. How much? 

A. I honestly don’t know — I am not evading your ques¬ 
tion; I am not evading the thing — I dont’ know. 

Q. You were making close to $12,000 a year in the last 
two years? 

A. Yes. 

Q. And when you left the Meyers it was because you were 
not making enough money? 

A. I am not saying that. 

I left Meyers because Martin Meyer cheated me. 

Q. I thought you left the Meyer Estate because you were 
not making enough money. 

A. That is the reason — I just told you. 
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Q. You were making plenty of money? 

A. I would not say I was making plenty of money. 

Q. How much money are you making today? 

A. Not a penny today. 

Q. I don’t care for jokes — I am not talking about this 
twenty-four hours. 

The present time is what I am asking you about 
now. 

211 A. I do not think that is any of your business, sir. 
The Court: X do. 

The Witness: It is? I 

The Court: Yes. 

The Witness: Then I apologize. 

The Court: Any question that I permit to be asked is 
asked under the authority of the Court. 

The Witness: Where am I working today? 

By Mr. Amram: 

Q. Well — yes. ! 

A. Right now I am out soliciting termite business. 

Q. For whom? 

A. For me. 

Q. Yourself? 

A. And Allied Chemicals, both. 

Q. I thought you said that you were not working for 
Allied Chemicals? 

A. I am not working for them, no. 

Q. You are soliciting business for them? 

A. That is right. 

Q. On a fee or commission? 

A. Fee. 

Q. From them? 

A. Yes. 

Q. How much? 

A. Ten per cent on any job. 

Is not that a fee — 
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The Court (interposing): Don’t quibble. He said it was 
a fee. 

By Mr. Amram: 

Q. In addition to soliciting business for the Allied Chemi¬ 
cals, at ten per cent, you are also soliciting business for 
yourself? 

A. Yes. 

Q. You have a private business of your own? 

A. Yes. 

Q. What is that called? 

A. Joseph J. Wineburgh Exterminating Company. 

Q. Is that incorporated? 

A. No; it is registered in the Health Department. 

Q. In the District of Columbia? 

A. Yes; I have a registration card here (indicating a 
document). 

Q. And also in Maryland? 

A. No. 

Q. And Virginia? 

A. No. 

Q. Does Allied Chemical do work in the District? 

A. Yes. 

Q. I believe that Allison and the Hecht Company 
213 and a few others were identified as people that Allied 
Chemicals served? 

A. Yes. 

Q. And Woodlawn Pharmacy — they are served also? 

A. Eventually. 

Q. Who are you personally serving today of Theodore 
Meyer Estate customers — how many? 

A. I did not come prepared to answer that; there is quite 
a few — I don’t know how many. 

Q. How many of the old Meyer customers are Allied 
Chemical servicing? 

A. I would not know. 
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Q. How many did you get for them on a commission basis 
or a fee basis outside of the five or six mentioned in the 
complaint? 

A. For whom? 

Q. For Allied Chemicals. ; 

A. How many customers I got them? 

Q. Yes. i 

A. I would say the overwhelming majority. 

Q. Of what? 

A. The customers. 

Q. Is anyone else soliciting business for them? 

A. Yes, sir. 

Q. You got most of them? 

214 A. Yes. 

Q. How many of the Theodore Meyer Estate cus¬ 
tomers would you say you have gotten? 

A. When you say “Theodore Meyer Estate customers’’ 
you mean that were Meyer customers before I was working 
for them? 

Q. No: Meyer customers while you were there as the 
general manager. 

A. Customers that I got? 

Q. Customers who are now customers of the Allied Chem¬ 
ical — customers that you solicited and took away. 

A. I do not know the number — a considerable number. 

Q. More than ten? 

A. Oh, yes. 

Q. More than fifty, would you say? 

A. Well — | 

Q. (interposing) More than twenty-five, in round num¬ 
bers ? 

A. No, I do not know — only, I will say, twenty-five. 

Q. And how many customers have you got yourself in 
connection with your own private Joseph Wineburgh Ex- 
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terminating Service, customers of the Meyer Estate, which 
Meyer had or the Meyer Company had while you were 
there or secured while you were there? 

A. About ten, I guess. 

Q. How much were you making in 1947 when you were 
working for the Health Department just before going to 
work for Meyer? 

215 The Court: If that is objected to I will sustain it. 

Mr. Allder: I object. 

Mr. Amram: I only asked that — 

The Court (interposing): I think I understand why you 
asked it, but I do not see its relevancy. 

Mr. Amram: Only because there was testimony that he 
got the same salary from the Meyer Estate as he got from 
the Government. 

The Court: If he wants to contradict it, all right. 

By Mr. Amram: 

Q. As I understand it, when you started in the Meyer 
business here was sort of a “lame duck”, was it? 

A. Yes, sir. 

Q. A business without a head? 

A. A very poor business, yes. 

Q. And it was being run part time by a man from Balti¬ 
more who could not keep his eye on the job? 

A. That is an ambiguous remark. In my opinion it was 
run by a man who did not know the business. 

Q. And, in addition, he was not working here full time? 

A. I do not think he was. 

Q. And your job was to put the business back on its feet 
— that is why you were hired? 

A. I was hired to run the business. 

Q. And take up the “lame duck” and make it a money 
maker? 
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216 A. It was not put to me that way because if it was 
put to me that way —well, there was a certain se¬ 
curity working on the job that I had, and I would not leave 
that. 

I was offered a job — 

Q. (interposing) And $80 a week. 

A. Yes, and they said “and you probably can make your¬ 
self a lot of money”. 

Q. And you were satisfied with $80 to start? 

A. That is right. 

Q. And if you could get more money so much the better? 

A. That is right. 

Q. And in five or six months you were put on a higher 
salary and you split the annual profits on a ten per cent 
basis? ; 

A. Monthly profit. j 

Q. How did you get the annual adjustment? 

A. That was something that Mr. Meyer told me about 
two years ago. 

Up to two years ago I was getting ten per cent of the net 
profit every month. 

How or why that was figured I dont’ know. 

But, two years ago, I complained about the fact that I 
did not get my commission in November, December and 
January, and he told me they went on a new system where 
at the end of the year they figured it out, but that had 

217 not been done in prior years. 

Q. In other words it was not until 1949 or ’50 that 
the actual adjustment was made in January and that was 
made after the auditor added up the account for the whole 
year? 

A. So he told me, yes, sir. 

Q. Speaking quite modestly, you did a very good job? 

A. I feel I did. 



Q. You reorganized the service, brought in a lot of new 
ideas, and an awful lot of new customers? 

A. Yes. 

Q. And your salary went up from $4,000 a year to close 
to $12,000 a year? 

A. Yes. 

Q. And you were paid that for doing a first class job, 
the kind of a job you feel you did? 

A. Yes, sir. 

Q. Just one question about this account you mentioned 
in Virginia. 

What price did you quote on that apartment house job? 

A. I think $210 a month. 

Q. And at what price did the contract go to the success¬ 
fully low bidder? 

A. That was a deal and was arranged on account of a 
man working out there, and we got it at that price. 

Q. I am talking about the apartment house that you 
218 said was lost or you did not get the job. 

The Court: He did not say that that was lost — 
that was the one that had the dirty windows. 

The Witness: We lost that. 

The Court: Then he is right. 

What did the one that has it now get it for? 

The Witness: Our successor out there? 

By Mr. Amram: 

Q. Yes. 

A. I think they get now — I am not sure — about $245 a 
month. 

Q. They get more than you did? 

A. Yes. 

Q. Are you sure that they did not underbid you on the 
cost? 

A. I am positive of that — that can be verified. 

Q. Did you quote $400 on that job? 
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A. Oh, no. 

Q. And somebody else took it away for $250 or less? 

A. No. We had that job a couple of year; several years. 
Q. Was not that one that you wanted to raise became 
it was too low? 

A. No, that was not. He wanted daily service and I gave 
him what he wanted, if that was what he did want. 

Q. Did someone else give him the service that he 
219 wanted for $245 or $250 a month? 

A. I think they did. 

Q. And you wanted $400 a month? 


A. No. no. 

Q. You wanted more than $240? 

A. There was no discussion about that — there certainly 
was not. 

Mr. Amram: That is all. 

The Court: Is there any rebuttal? 

Mr. Allder: No, your Honor. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Court: Is there any other evidence? 

Mr. Allder: That is all I have. 

The Court: Is there any rebuttal? 

Mr. Amram: No rebuttal. 

(Counsel for the parties thereupon made their summa¬ 
tions, following which the Court took the motion for a pre¬ 
liminary injunction under advisement.) 

(Thereupon the instant hearing was concluded.) 
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District Court for the District of Columbia, in the Court 
House, at Washington, D. C. 

BEFORE: 

HONORABLE WALTER M. BASTIAN, Judge of the 
United States District Court for the District of Columbia. 
APPEARANCES: 

PHILIP W. AMRAM, ESQUIRE, on behalf of the plain¬ 
tiffs ; and I 

H. CLIFFORD ALLDER, ESQUIRE, on behalf of the 
defendant. 

• •••••••• 

PROCEEDINGS, TRANSACTIONS AND EVIDENCE 

OP AUGUST 13-14-53 

• •••«•••« 

DIRECT EXAMINATION 

4 BY MR. AMRAM: 

Q. Mr. Meyer, what is your full name? 

A. Martin Theodore Meyer. 

Q. And you live where? 

A. 7946 Park Avenue, Melrose Park, Pennsylvania. 

Q. You are one of the plaintiff partnership in this case? 
A. That is right. 

Q. When was that partnership formed? 

A. In 1943. 

Q. Did it succeed a preexisting business? 

A. It did. 

5 Q. What was the name of the business? 

It was still Theodore Meyer Estate. 

Q. When was the business originally organized? 

A. In 1899, by my father, Theodore Meyer. 

Q. Did he run it as sole proprietor ? 

A. He did. 

Q. Until when? 
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A. His death in 1929. 

Q. What happened upon his death. 

A. The business went to mother with a right of survivor¬ 
ship on the part of my two sisters and myself, and she en¬ 
tered into contracts with the three of us to purchase our 
succeeding rights, so that in 1932 she became the sole 
proprietor, with no strings. 

Q. Under what trade name did she operate the business? 

A. Theodore Meyer Estate. 

Q. When did you become a partner with her? 

A. August or September, 1943. 

Q. And you have continued as such until the present 
time? 

A. That is right. 

Q. Is the nature of the business been the same since its 
inception back in the year 1890? 

A. In general, yes, but the various services that have 
been rendered, in their method of rendering, have 
6 changed as science improved. 

Q. But the general field of the business is the same? 

A. It is the same; exterminating, fumigating, moth 
proofing. 

Q. Will you describe to the Court the nature of the busi¬ 
ness and in general how it is conducted? 

A. Your Honor, there are several types of services we 
render. 

We render a contract service to hotels, restaurants, food 
stores, some homes, apartment buildings, and so on, under 
which we agree to service the premises a certain number of 
times per month, and in almost all cases we agree to render 
additional service between these regular visits, if required. 

We have fumigation, which is putting a premises under 
lethal gas for certain specific problems. 
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Of course, the premises must be vacated during that 
period, and if it is in a row, the adjoining premises must 
be vacated also. 

We have what we call a clean-up job or spot job in many- 
private homes, where the client specifies the problem, such 
as ants, and we will fumigate, and give our required service 
for any limit of time for a flat fee. 

We also do termite control work, which frequently in¬ 
cludes a certain amount of replacement of infected wood, 
and sometimes we do only the chemical treatment, 
7 and the client will have their own contractor to do 
the repair work. ; 

Q. Is there from time to time technological development 
in this'pest control business? 

A. Certainly. 

Q. And it is basic research which leads to this improve¬ 
ment in techniques? 

A. Yes. At the present time most of it is done by the 
manufacturers of the chemicals. 

Some of it is done by those of us who are in the business. 
We may accept certain information that a chemical manu¬ 
facturer puts out and try that particular chemical on 
another type of vermin than it was originally planned for, 
or we may take two or more chemicals, which has general 
promise in a certain field, and combine them and do our 
own research on them. 

Q. Does the Government or other public agencies do re¬ 
search ? 

A. They do. 

Q. Is this research pretty widely disseminated in the in¬ 
dustry? 

A. Yes. 

Q. Do certain companies have trade secrets of their own? 

A. Some of us have trade secrets, but the Government 
work cannot be kept secret. 
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Q. To come to your Washington office, which is the 
basis of this dispute, when was it opened? 

A. I would imagine from our records — 

Mr. Allder: I object to the imagination. 

The Court: I think you better give your best recollection. 
By Mr. Amram: 

Q. What is your best recollection? 

A. The only thing I can say: Our records show our first 
man was servicing here in 1906. Whether that man was 
somebody who had a residence here or whether my father 
sent the operator from Philadelphia, I have no idea. 

Q. But it has been down here since 1906? 

A. Since 1906; that is right. 

Q. Now, Mr. Wineburgh was employed under a contract 
dated Septemebr 3rd, 1947? 

A. That is right. 

Mr. Amram: And which I will offer in evidence at this 
point, if the Court please. 

The pretrial stipulation states that the exhibits which 
were introduced before Judge Morris may be re-introduced 
here without objection. 

Since these have already been serially numbered, I will 
introduce the same exhibits here with exactly the same 
numbers as they had before Judge Morris and save 
9 any confusion. 

The Court: Yes, you better do that. 

Is this No. 1? 

Mr. Amram: Yes. 

The Court: This is the contract with the defendant? 

Mr. Amram: The contract with the defendant. 

(The document was received in evidence and 
marked Plaintiffs’ Exhibit No. 1.) 

By Mr. A mram: 

Q. Prior to your employing Mr. Wineburgh, what was 
the situation in the City of Washington? 
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A. It was operated as was our Baltimore office by the man 
who was operating the Baltimore office. 

Q. What was his name? 

A. Wesley Grahm. 

Q. WThere was his headquarters? 

A. In Baltimore. 

Q. Did he have an office in Washington? 

A. He did. 

Q. Did he spend much time in Washington? 

A. I would say half or slightly more than half. 

Q. But you had no permanent head of the Washington 
office, full-time head? 

A. No full-time head; no. 

10 Q. What had the results of the Washington office 
been during the preceding year or so? 

A. We had had our financial problems here, and it wasn’t 
making money. 

Q. When did you first meet Mr. Wineburgh and what 
were the circumstances? 

A. I met him first at a meeting at Union Station, where 
he was there to report in his capacity for the District of 
Columbia Health Department on a rodent condition which 
had existed prior to that, and he gave us a good build-up 
for the good job we had done. 

Q. Well, now”, did you have a contract with the Union 
Station? 

A. We had and still do. 

Q. And you were servicing Union Station at that time? 

A. That is right. 

^ i 

Q. And Wineburgh was inspecting the results of your 
work on behalf of the local Health Department? 

A. That is right. 

Q. What transpired as a result of the meeting? I under¬ 
stand that is the first time you met him? 

A. That is right. 


1 was very favorably impressed. 

Q. What transpired as a result of that meeting? 

A. Well, I was very favorably impressed with him 

11 and asked him to come and see me, and I think he 
came in that afternoon, and I spoke to him again 

the following morning, and I offered him a job to take over 
the Washington office. 

Q. Full time? 

A. Full time. 

Q. Go ahead. 

A. And I also asked him to come to Philadelphia to meet 
my mother, who was my partner. 

As a result of that, this contract which has been offered 
in evidence was entered into. 

Mr. Wineburgh took over the managership of the office 
the following Monday. 

Q. I believe that was the 6ih of September, 1947. 

I note the contract provides for an opening salary of 
$80 a week. 

A. That is right. 

Q. Who suggested that figure? 

A. I did after asking him what he was making for the 
Government, which was approximately the same. 

lie was then making $4,000 a year with the Government. 
Q. Now, he started to work on the 7th of September? 

A. That is right. 

Q. What did he do when he started? 

A. Well, he checked over what was going on, 

12 watched our men, and stopped some of the malinger¬ 
ing, and stopped some of the stealing of chemicals 

and equipment that was going on with no direct supervision. 

He took some of the accounts for which we were not get¬ 
ting sufficient money and raised them or got rid of them, 
and in general started to put the office in good shape. 

Q. Did he do a good job? 
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A. Fine. 

Q. In this particular business, are there any special skills 
or techniques required or special training required before 
a man can become a manager of an office, or is it something 
that anybody can do without any particular experience? 

A. There is certain particular knowledge needed. A man 
has to know what chemicals are to be used; and where; 
not only for the proper elimination of vermin but for safety 
of the operation, so that people will not be injured or made 
ill, and that property is not damaged. 

Q. Was Wineburgh so qualified? 

A. He was definitely qualified as far as rodent control was 
concerned. He was partially qualified as far as insect con¬ 
trol was concerned from the testimony at the last trial. 

Q. No, no, you testify. 

Continue to answer the question. 

A. From my knowledge at the time and from what; 
13 he told me, he was fully qualified as to rodent control 
and partially on insect control. 

Q. How about on the other phases, fumigation and ter¬ 
mite ? 

A. I have no knowledge of any experience on his part 
with regard to termite control. \ 

1 know he had had some fumigation in the Army, but 
Army fumigation and household methods are two different 
things. 

Q. When did the first termite work come up under Wine- 
burglrs managership? 

A. ’50 or *51. 

Q. Nothing before that? 

A. It may have been offered to us but it wasn’t done. 

Q. At that time in ’50 or ’51, did Wineburgh undertake 
the job on his own? 

A. No. We would not allow that. 


We conferred together and decided what equipment would 
be needed, and we sent George Daudert. He was sent from 
Philadelphia. 

Q. Who was that? 

A. He is head of the termite crew in Philadelphia. 

Q. Is he experienced in this work? 

A. He has been for a number of years. 

Q. And how many times did Daubert come down in con¬ 
nection with the termite work? 

14 A. I don’t know; probably two or three. 

Q. And thereafter Wineburgh entered into termite 

work? 

A. Well, his entomology background was sufficient. He 
thought he could carry on, but he was sent down also on 
fumigation several times. 

Q. Who was? 

A. Daudert. 

Q. Did Wineburgh and Daudert cooperate well together 
at this time? 

A. As far we knew; yes. 

Q. Now, the contract provides for changes in compensa¬ 
tion? 

A. That is correct. 

Q. To be mutually agreed on after its date? 

A. That is correct. 

Q. I show you your office records and ask you whether 
you would be good enough to state from those records in 
response to my questions the history of the changes in 
Wineburgh’s compensation from the beginning until the 
termination of the contract. 

Mr. Allder: I think we can save time. We have no ob¬ 
jection to anyone testifying as to the increase in remunera¬ 
tion. 

The Court: All right, sir. 
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Mr. Allder: He can read that from the transcript 

15 if he wants to. 

Mr. Amram: I think we have the schedule here. 

i 

In 1947 he only worked a couple of months, and that is 
unimportant, but in 1948, he received a gross of $5,327.51. 

Mr. Allder: What page is that? 

Mr. Amram: On page 30, at the top of the transcript. 

Mr. Allder: Go ahead. 

Mr. Amram: In 1949, he received gross of $7,521.95. 

In 1950, $8,481.12. 

In 1951, $11,712.41. j 

In 1952, $11,825.79. ; 

The contract, if Your Honor please, was terminated early 
in January of this year so that that is unimportant. 

By Mr. Amram: 

Q. Now, Mr. Meyer, how were these gross figures com¬ 
puted, that is to say, what rates or schedules were used 
which resulted in those dollar figures which were just stipu¬ 
lated? 

A. We went along until June of 1948 at the $80 rate. 

However, in April, he was paid a bonus on the basis of 
profits during the first part of the year, and undoubtedly 
there had been a loss in January or February, 

16 which didn’t allow the bonus to amount to anything 
until the March statement was completed, and this — 

Q. What happened then? 

A. He was given 10 percent of the profits per moiith, 
figured on an annual basis, and at the end of the year 
the payments for November and December were held up 
until the auditor came in and took the depreciation off and 
gave us the final figures, and to those figures were added the 
bonus he had already been paid, and then the 15 percent 
taken off of that, and then if we had the money, he got it, 
and if he had been overpaid, it was deducted from the first 
payments due him in the subsequent year. 





Q. Well, now, you are anticipating because you stopped 
in the middle of your first statement, that it was some time 
in 1948, I think you said June — 

A. That is right. 

Q. When the weekly salary was changed from eighty to 
some other figure. 

What was it changed to? 

A. Up to $90. 

Q. When was the next change made? 

A. The next change seems to have been in March — no, 
in February of ’49 when it was raised to $110. 

Q. This bonus arrangement that you have just described, 
when was that first put into effect? 

17 A. In the early part of ’48. 

Q. What was the original percentage? 

A. Ten percent. 

Q. Which was later changed to what? 

A. Fifteen percent. 

Q. When was that change made? 

A. That is what I am trying to find here. 

On October 26, 1948. 

Q. Was there any change in that 15 percent of annual 
profits from that time until the end of the contract? 

A. No. 

Q. Were there any further changes in basic salary? 

A. Yes. 

Q. After February, 1949? 

A. Yes. 

In August of 1950, the salary was changed to $125, and 
then in October of ’52, it was changed to $147. 

Q. And continued at that figure until the termination 
of the contract? 

A. That is correct. 
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Q. Now, to go back a moment, was it the custom in your 
business to have staff meetings of your managers and 
senior personnel from time to time during the year? 

A. Yes. 

Q. How many offices do you have ? 

18 A. Philadelphia, Baltimore and Washington; three. 

Q. What territory does the Washington office 

cover? 

A. At the present time we are operating during the time 
that Mr. Wineburgh was with us, we were operating up to 
but not including Laurel on the Baltimore Highway; 

Over towards Annapolis but not including Annapolis 
area, which was operated by Baltimore; 

Over in Alexandria and Arlington, and Falls Church, but 
not as far as McLean or — I beg your pardon, not as far 
as Middleburg or Leesburg because that is done from Bal¬ 
timore. 

Q. And this particular territory is — 

A. It is about a 20- or 30-mile radius. 

Q. Partially divided between Baltimore and Washington? 

A. That is right, and we operate down into Maryland, 
Marlboro and down that way. 

Q. And the Baltimore office handles Maryland from Anna¬ 
polis and Maryland north? 

A. That is correct. 

Q. And the Philadelphia office handles what territory? 

A. Philadelphia, Wilmington, Trenton, parts of Jersey, 
out as far west as Lancaster, and the Baltimore office op¬ 
erates west into Hagerstown and into the Shenandoah 
Valley. 

Q. How often would you have staff meetings? 

A. Usually three times a year. 

Q. Did Mr. Wineburgh usually attend? 
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19 A. He always attended because we made sure that 
we have a time when it was convenient for all in¬ 
terested personnel. 

Q. What took place at the meetings? 

A. We discussed various problems of the business; new 
scientific information; information that all of us had picked 
up at conferences and short course at some of the colleges 
around, which are held for people in our business; and also 
information that we have picked up at the national or state 
conventions. 

Q. Did your various managers exchange information? 

A. They did. 

Q. Did Mr. Wineburgh bring valuable information from 
his experience to the attention of the others? 

A. He contributed a great deal, not only from his ex¬ 
perience, but from his connections he had made. He had 
made friends with a number of United States Government 
officials, in the Army, we would get sometimes a little ad¬ 
vanced information on something new coming along. 

Q. And he received information from the other man¬ 
agers ? 

A. That is right. 

Q. This was a mutual exchange? 

A. He gave more than he took, probably, for most of these 
meetings. 

Q. Turning to the contract a moment, which I 

20 think you have — 

A. No, you presented that in evidence, sir. 

Q. Turning to the contract, I call your attention to the 
restrictive provisions in Paragraph 2, with which you are 
familiar, and with respect to that I want to ask only one 
question, and that is this: 

Is this a unique contract or is this a standard form of 
contract which has been and is being used with respect to 
other managers and salesmen in Mr. Wineburgh’s position? 
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A. This is a standard form that we have been using for 
all our managers and sales personnel. 

Q. Prior to ’47? 

A. Yes. 

Mr. Amram: At this time, if the Court please, to keep 
the chronology proper, I would like to offer in evidence 
Plaintiffs’ Exhibits 2-A and 2-B, an exchange of letters in 
March, 1948, which deal with the bonus problem, which was 
previously mentioned by the witness. 

The Court: Is there any objection? 

Mr. Allder: No objection, Your Honor. 

Mr. Amram: Now, these exhibits are all covered by the 
stipulation. 

(The documents were received in evidence and marked 
Plaintiffs’ Exhibits 2-A and 2-B, respectively.) 

Mr. Amram: I would like to also offer in evidence, 
21 Your Honor, the other documents. I also offer at 
this time Plaintiffs’ Exhibit 3, a letter of December 
23,1949, dealing with the bonus matter, and Plaintiffs’ Ex¬ 
hibit 4, a letter dated December 21, 1951, and Plaintiffs’ 
Exhibit No. 5, a letter, a computation of bonus, dated March 
1,1952, and Plaintiffs’ Exhibit 6, a further letter expecting 
bonus, of July 29, 1952, and Plaintiff’s Exhibit 7, a similar 
letter, dated February 23, 1953. 

The Court: All right, sir. 

(The documents were received in evidence and marked 
Plaintiffs’ Exhibits 3 through 7, respectively.) 

By Mr. Amram: 

Q. How much authority did Wineburgh exercise over the 
Washington office and the territory? 

A. Almost complete. He had authority to hire and fire 
and did so. i 

He took business without questions from us, as a general 
rule, and there was only one case I recall in the five years 


plus that he was with us that I questioned the piece of busi¬ 
ness he took. 

Q. Did you question it before or after he took itt 

A. After because I had no knowledge it was pending. 

Q. Did he have complete authority, he signed contracts, 
and were prices to be quoted by him? 

A. Yes. 

22 Did you furnish — 

A. He handled collections, too. 

Q. Did you furnish fixed price lists for work or did 
he, Mr. Wineburgh, and the other managers have authority 
to negotiate terms with customers? 

A. There is no such thing as a fixed price list in our busi¬ 
ness because each job must be estimated on the amount of 
time and material that is necessary to do it, and in cases 
of being away from the home office, travel time and other 
time must be taken into consideration. 

Q. Did you supervise Wineburgh’s quotations of prices, 
or did the company consider itself bound by what he did? 

A. We certainly considered ourselves bound by what he 
did. He did the same as any other salesman. 

Q. How close was the cooperation between yourself as 
head of the business, one of the partners who owned it, and 
Wineburgh during the period of his employment? 

A. Well, I felt it was quite close. I was down here once 
almost every month, occasionally twice if I was asked to 
come down for something special, or if there were a meet¬ 
ing I should attend, and we very frequently picked up the 
phone and called each other on problems that were of mu¬ 
tual interest. 

Q. When you came to Washington for these meetings, 
did you charge your travel expenses to the business? 

A. I did. 

Q. And on what basis did you charge your total 
expenses from Philadelphia and back? 


23 
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A. Usually I tried to cover both Baltimore and Washing¬ 
ton on the same trip in order to save time and save expense. 

If I did, one-way travel would be charged to Baltimore, 
and the other way to Washington. 

My meals, my hotel room, of course, were charged; any 
car fare I might have, any tips taking Mr. Wineburgh to 
lunch or anyone else to lunch was to be added in as part of 
the expense account. ; 

Q. Did Wineburgh also have an expense account? 

A. He did. 

Q. When did that expense account start? 

A. The day he went to work for us. 

Q. And when did it end? 

A. The day he left us. 

Q. Any questions ever raised by you about that expense 
account ? ; 

A. No. . | 

Q. Did Wineburgh ever attend any national conventions 
or meetings, and other trade associations or technical meet¬ 
ings, or training courses during the time of his employ¬ 
ment? 

A. Yes 

Q. How often? 

24 A. He went to the National Pest Control Associa¬ 
tion conventions every year except ’49 when it was 
in Los Angeles, and I felt it was too expensive sending him 
out, and he didn’t want to be away as long as it would take 
to make the trip. 

, He went to the VPI, which occurs each year, and he went 
to Purdue University one year. 

He went to the conferences at what was originally Massa¬ 
chusetts State College, and now is the University of Massa¬ 
chusetts, each year. 

He attended several other meetings of the Federal Pest 
Control Association. One was in Norfolk, I recall. 
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Q. When he attended these meetings who paid the ex¬ 
penses? 

A. We did. 

Q. We, meaning whom? 

A. The Theodore Meyer Estate, the company. 

Q. Did you charge all those expenses to the Washington 
office? 

A. Yes. 

Q. Coming down now to October of 1952, up until that 
time what kind of job had Wineburgh been doing for you? 

A. As far as I knew, it was fine. 

Q. Had he been soliciting customers? 

A. Certainly; that was part of his job. 

25 Q. Was he successful? 

A. Usually, not always, because we did have com¬ 
petition. 

Q. But he was successful in that he did get business? 

A. He built the business up nicely, as you can see, from 
his increased income. 

Q. Do you have available, or if you don’t have, give us 
the figures — could you estimate what increase in gross 
annual business he was able to accomplish for you? 

A. I don’t have those figures. I would say gross business 
was probably doubled or maybe more than doubled. 

Q. During the period from ’47 until he left? 

A. That is correct. 

Q. Now, that doubling of the business was that mostly 
solicitation of new accounts or did it also include increasing 
the fees from prior accounts? 

A. Yes, that and also some of our accounts would take 
on additional properties and would say, why, you are doing 
the rest of our business, give me a price on this, and you 
are going to get it. 
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Q. Coming down to October, 1952, you bad a telephone 
conversation from Philadelphia with Mr. Wineburgh in 
Washington on that day? 

A. On two successive days. ; 

Q. On two successive days? Would you recount to 
26 the Court what transpired during those two tele¬ 
phone conversations and what was done by you in 
the interim between the two conversations? 

Tell the entire story. j 

A. May I precede that with the telephone conversation 
that Mr. Wineburgh had with Mrs. Murray, our office man¬ 
ager? 

Q. However, you can’t testify about what Mrs. Murray 
told you Mr. Wineburgh said. That would be hearsay. 
Don’t tell that. 

A. That was the reason for my making the first phone 
call. 

Q. Just assume Mr. Wineburgh had called your office 
about something. 

A. Yes. 

Q. You then called him back? 

A. That is correct. 

Q. Don’t tell us what the first one was, but when you 
called him back. 

A. All right. j 

Mr. Allder: When was that? 

The Witness: October 1st, if I remember correctly. 

Mr. Allder: ’52? 

The Witness: That is correct. 

The previous testimony has it, but I am sure it is Oc¬ 
tober 1st. 

I called him back and said, Joe, Mrs. Murray tells 
me you are leaving. What is wrong? 
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And he said to me he wasn’t making enough money, and 
he had no security for his family, and that he felt that he 
was going to die young, and he had better get out and make 
some money for himself. 

I reminded him of the conversation we had had when driv¬ 
ing in the company car out Sixteenth Street the previous 
summer, when I told him that I felt that he was not receiv¬ 
ing sufficient compensation for the job he was doing, but 
under the wage stabilization rules, I didn’t believe it was 
possible to give him any more, but I wanted to keep him, 
and would he mind if I went to the Wage Stabilization 
Board and asked what I could do to give him more money, 
and naturally, I got in touch with the local office. 

Q. Before you did that, were there any other complaints 
which he made at that time, other than the fact that he 
wasn’t making enough money? 

A. No. 

I went to the Wage Stabilization Board and — 

Q. Where? 

A. In Philadelphia, and I called them and made an ap¬ 
pointment for the following morning — they could not 
see me that afternoon —and I told the people the problem 
there, and explained Mr. Wineburgh had been doing 
28 a fine job, and, after all, we didn’t want to lose the 
man and they showed me three different kinds of 
citations, I guess you would call them, and that he could 
get the benefit of a $22 a week increase. 

I came back to my office, and I called Mr. Wineburgh per¬ 
son-to-person, and I don’t recall whether he was there or 
called me back later, on the person-to-person later, but that 
same day I spoke with him. 

I told him that we didn’t want him to leave, and that the 
Wage Stabilization Board had told us we could give him 
$22 a week increase. 


To show I meant what I said about him not receiving 
enough compensation, and how much we wanted to keep 
him, I offered to make the increase retroactive to the first 
full period in January. 

Q. That is ten months earlier? 

’ A. That is right. 

At the same time I also agreed to enter into a contract 
with him, when his physical condition had improved so he 
could pass an insurance examination, to give his wife 
$5,000 tax free upon his demise, and I asked him whether 
this increase was satisfactory to him, and he said, yes. 

Q. Now, did he say anything at the first conversation 
about the date of resignation? 

The Court: Is this October 1st? 

29 Mr. Amram: October 1st. 

i 

The Witness: Yes, his date of resignation was sup¬ 
posed to be mid-January. 

By Mr. Amram: 

Q. Then did you say anything about resignation at the 
second conversation after you had offered this retroactive 
bonus and insurance policy and the $22 increase? 

A. Surely, what I have already testified, that we didn’t 
want him to leave, and was this enough, or was this satis¬ 
factory, and the answer was, yes. 

Q. What amount did you then pay him by way of retro¬ 
active bonus for the ten months? 

A. $836. 

Q. Did he accept it? 

A. He did. 

Q. And cashed the check? 

A. Yes. 

Q. Was there ever by Wineburgh at this time a claim by 
him that he was entitled to any back money due on any 
basis? 
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A. Up until October or— 

Q. Up until October. 

A. No. 

Q. Did you have any obligations of any kind to Wine- 
burgh on October 1st, 1952, which hadn’t been fully 

30 liquidated in full? 

A. Yes. 

Q. What were they? 

A. There was a commission — wait a minute. 

My previous statement, I wish to correct. There was one 
item which had been brought up before. 

He through connections had brought us a fumigation 
in Richmond on which he was entitled to commission and 
I asked him to tell us about it in writing so that Mrs. 
Murray could see if it was paid, and it was brought up 
again later, and has been paid. 

Q. But that wasn’t included in that $836. 

A. No. 

Q. Other than that there -were no claims outstanding be¬ 
tween you? 

A. That is right. 

Q. What happened between the 2nd of October, when 
you had this conversation and issued this retroactive bonus 
check, and the 1st of January, 1953? 

A. As far as I knew, everything was going along 
smoothly, and I assumed Mr. Wineburgh was going to re¬ 
main with us. 

Q. Was there any intimation by him in the interim that 
despite the receipt of this money he still intended to leave 
on the 15th of January? 

31 Not to me. 

Q. To anyone else, to your knowledge? 

A. I have learned so since; no one in authority. 

Q. He didnt’ tell you or your mother? 

A. No. 
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Q. Who is the manager of your Philadelphia office? 

A. I am. 

Q. And he didn’t tell you? 

A. No. | 

Q. Did you on or about the 2nd of January, 1953, receive 
this letter, Plaintiffs’ Exhibit 8? 

This is Mr. Wineburgh’s letter to you of December 31st, 
1952. 

A. Yes. 

Mr. Amram: And I offer that in evidence, if the Court 
please. 

The Court: All right; mark it Exhibit 8. ; 

(The document was received in evidence and marked I 
Plaintiffs’ Exhibit No. 8.) 

By Mr. Amram: 

Q. What happened, Mr. Meyer, after you received that 
letter ? 

A. I called Mr. Wineburgh and tried to persuade him 
to change his mind, but when he based it on reasons of 
health, I certainly could not ask anyone to get him- 
32 self ill or kill himself for our financial benefit, and 
said: All right, under the circumstances, there is 
nothing much we can do about it, and I arranged to send 
Mr. Edward Handley to Washington to take over the em¬ 
ployment that following week. 

Q. Did Wineburgh cooperate with Handley in arranging ; 
for the transfer? 

A. To a great extent. 

Q. Did Wineburgh ever offer to return the $836? 

A. No. 

Q. Did he ever offer to return the $22 additional raise he 
had gotten for the last three months of 1952? 

A. No. 
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Q. When did you first find out that Wineburgh after he 
had left was engaging in active competition with you with 
respect to your old customers? 

A. In February. 

Q. And you then consulted me? 

A. That is correct. 

Mr. Amram: And this action, if the Court will notice, 
was filed promptly in February, 1953. 

By Mr. Amram: 

Q. How did it come to your attention that Wineburgh 
was engaged in attempting to take away your old cus¬ 
tomers ? 

A. Because we began to receive cancellations from 
them. 

33 Q. In what amount of volume? 

A. Well, it started off with a few, but between 
then and the end of March it built up to a considerable pro¬ 
portion of our Washington dollar volume — approximately 
25 percent of it. 

Mr. Amram: If the Court please, there is no dispute be¬ 
tween Air. Allder and me because the stipulation provides 
with respect to the fact that there was this solicitation of 
business — 

Mr. Allder: Oh, no, he doesn’t say that. If you read the 
stipulation, it says solicited or servicing. 

The Court: It says that it is stipulated that at the time 
of the hearing on preliminary injunction plaintiff had so¬ 
licited and/or was servicing or had made agreements to 
service, either personally or through Allied Chemical Serv¬ 
ices or through Joseph J. Wineburgh Exterminating Com¬ 
pany, some 35 customers who had been customers of the 
plaintiffs during the period when defendant was plaintiffs’ 
Washington manager. Included among those were Wood¬ 
land Pharmacy, McLean Gardens, and the Hecht Company. 

Mr. Amram: Yes. 
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Mr. Allder: And when these witnesses were on the stand, 
they said that he hadn’t solicited them, but they had given 
him the business. 

The Court: Very well. ; 

34 By Mr. Amram: 

Q. Now, Mr. Meyer, to turn to a couple of matters 
which have been made the basis of defense by Mr. Wine- 
burgh in answer to the complaint, I first call your attention 
to the problem — strike that, Mr. Reporter. 

To go back to October, 1952, was there any conversation 
at that time respecting a trip to a current convention? 

A. There was. | 

Q. Explain that to the Court. 

A. Mr. Wineburgh when he said that he was leaving us 
said that he thought I had better cancel his reservation to 
the National Pest Control Association convention in Hous¬ 
ton, and feeling that I had convinced him to stay when he 
said the money was satisfactory, I said then: I want you ! 
to go anyway, and he went. 

Q. And you paid the expenses? 

A. That is correct. This is the end of October, 1952. 

Q. Now, turning to these other items, I want to call your 
attention to the question of the charge to the Washington 
office account of a portion of your partner’s executive 
salary, and I show you your office records and ask you to 
state from that record the first date when any executive 
salary for you was ever charged to the Washington account. 

A. In September, 1952, retroactive to May of 1952. 

35 Q. And prior to May, 1952, at any time from the 
time of Mr. Wineburgh’s employment in September, 

1947, was there ever any such executive salary charged? 

A. There wasn’t any reason so there could not have been 
any charged. 

Q. Explain what that charge is. 

A. Our accountant felt that since — 
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Mr. Allder: I object to how the accountant felt. 

The Court: Very well. 

By Mr. Amram: 

Q. You need not tell us how T the accountant felt. 

A. All right. 

Since I was more active, I was the more active manager 
of the business than my mother, it was agreed that I re¬ 
ceive a partnership salary of $500 a month, and which was 
charged to our various offices on the basis of the approxi¬ 
mately percentage of sales that w r e thought the office con¬ 
tributed to our total volume. 

Since the Washington office contributed approximately 
20 percent of the sales, $100 a month was charged to Wash¬ 
ington beginning with May of 1952. 

Q. What was the total charge during the entire year of 
1952? 

A. $800. 

36 Q. Now, that reduced the figure which Mr. Wine- 
burgh got as bonus, did it not? 

A. That is correct. 

Q. And in the amount of 15 percent thereof, of the year? 

A. That is correct. 

Mr. Amram: I think there is no question that the arith¬ 
metic would be $120. 

If the Court please, I will introduce in evidence at this 
time Plaintiffs’ Exhibits 9-A, B, C, D, E, and F, being the 
original salary compensation and bonus records of Mr. 
Wineburgh for the period from September 6, 1947, to Janu- 
arv 17, 1953. 

v 7 

Mr. Allder: If they are the ones already identified, I 
have no objection. 

The Court: Very well. They will be marked by the Clerk. 

(The documents were received in evidence and marked 
Plaintiffs’ Exhibits 9-A through 9-F, respectively.) 
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Mr. Amram: I want to introduce in evidence at this time 
Plaintiffs ’ Exhibit 10, a ledger sheet showing the partners 
salary account. 

Mr. Allder: I have no objection to it, but I want to look 
at it. 

Mr. Amram: You can have all of them to look at. 
37 I will get it marked first. 

(The document was received in evidence and 
marked Plaintiffs’ Exhibit No. 10.) 






* 


38 By Mr. Amram: 

Q. Mr. Meyer, who personally serviced and han- 
dlel your Washington clients? 

A. Mr. Wineburgh. 

Q. Did you have much contact with him at all? 

A. Occasionally, but not too much. After all, I was only 
here an average of about one day a month, and some months 
I wouldn’t even bother to come down. My own records here 
show that during November, 1951 and January, 1952 I 
wasn’t here at all. 

Q. Was there anybody else in the organization other than 
Mr. Wineburgh, leaving out, of course, the colored labor¬ 
er (s) who did the physical work, who had any contact with 
these customers in this area? 

A. I can’t think of anyone, except my occasional trips 
in here. 

Q. Incidentally, Mr. Meyer, with which of the of- 

39 fices or branches of your business was Mr. Wine¬ 
burgh connected? 

A. Just the Washington office. 

Q. Did he have any connection with Baltimore at all? 

A. No. 

Q. Did he have any connection with Philadelphia? 

A. No. 




Q. Did he ever do any spot jobs or any work of any kind 
in either the Philadelphia or Baltimore territory? 

A. Yes. He was through his connection with the Hecht 
Company here able to procure for us a job with the Hecht 
Company store in Baltimore. He through friendship with a 
person resident in the District got a job, which was a ter¬ 
mite job. He was occasionally sent out as sort of a trouble 
shooter, to try to come up with answers to problems we 
hadn’t been able to answer in Philadelphia, just the same 
as I and others have done here and elsewhere. 

Q. And would people from other offices come from time 
to time into the Washington territory to do a spot job, or 
to assist? 

A. As I recall, Mr. Daudert was down here several times. 
He came down several times, particularly, I am thinking, 
after his initial trouble with Mr. Wineburgh, to assist on 
the fumigation of the Lee Mansion for the Department of 
Interior. And, of course, otherwise when Mr. Wineburgh 
was short-handed, we would from time to time send 
40 him service personnel from Philadelphia to help out. 

Q. But other than these casual operations, Mr. 
Wineburgh had nothing to do except the Washington office? 

A. Mr. Wineburgh was the Washington office, so-to-speak. 

Q. Now, the next item referred to in the defendant’s 
answer relates to a trip to a conference in California. 

A. A convention in Los Angeles, that is correct. 

Mr. Amram: I ask that this document, which is the Wash¬ 
ington Traveling Account, be marked as Plaintiffs’ Exhibit 
No. 11 for identification. 

The Court: Not for admission? 

Mr. Amram: Not for admission. 

The Court: All of these are admitted, as I understand it. 

Mr. Allder: That is right, Your Honor. 

(Thereupon, the document above referred to was received 
in evidence, and marked Plaintiffs’ Exhibit No. 11.) 
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By Mr. Amram: 

Q. I ask you whether you would, refreshing your recol¬ 
lection from that office record, tell the Court the story of 
this trip to Los Angeles? 

A. This was the one convention which was located far 
enough away from Washington that neither Mr. Wineburgh 
wanted to go, nor did I want him to go. But because 

41 of the fact that in California the termite problem is 
so much more severe than here, and they expected 

to discuss termites rather extensively out there, I suggested 
that we take Mr. Daudert. with us, and he and I would go 
to the convention. 

Mr. Allder: May I interrupt to ask w’ho was he suggest¬ 
ing this to, Your Honor? He doesn’t say. 

The Court: Who did you suggest it to? 

The Witness: Mr. Wineburgh. 

The Court: That was what I understood. 

Mr. Amram: I did, too. 

The Witness: And since the information which Mr. Dau¬ 
dert would receive — who was, as mentioned before, termite 
foreman in Philadelphia — was for the benefit of all of 
our officers, a percentage of his expenses were charged to 
both the Baltimore and Washington offices. From this 
record, it shows a total — well, there are three items here -— 
$141.22, $12.10 and $32.94, which were charged to Wash¬ 
ington. 

By Mr. Amram: 

Q. That is a total of about $180? 

.V. That is correct. 

Q. Did your wife accompany you on this trip? 

A. Yes. 

Q. Was any part of her expenses charged to the Wash¬ 
ington office? 

A. Neither to the Washington office or any other 

42 part of the business. 



Q. That was paid by you personally? 

a. That is correct. 

Q. And this entry represents an allocation to the Wash¬ 
ington office of your expenses and those of Mr. Daudert? 

A. That is right. 

Q. And what percentage of the expenses did you charge 
to Washington? 

A. Twenty. 

Q. Twenty per cent, the same as with respect to the sal¬ 
ary item(s) mentioned this morning? 

A. That is right. 

Q. The last item I want to mention, Mr. Meyer, relates 
to the question of the expense accounts charged to the 
Washington office. Do you have with you any of your 
original records, from which you could for some given 
period state what the average charge was that was made 
by you to the Washington office for your routine travel ex¬ 
penses here from Philadelphia and return? 

A. Yes. I have the actual original records here, itemized 
for each item of expense for my trips in 1951 and 1952, and 
X have taken off my Washington totals, and it looks to me 
as if that averaged per trip between twenty and twenty-five 
dollars. There were some cases considerably less. And 
the itemized figures I have here. In one case in April 
43 of 1951 when I was in Washington for two nights, it 
was $34.45 — wait a minute. No, beg your pardon. 
December, 1951, the highest Washington item, and that is 
$38.22. 

Q. And how often were these trips made? 

A. During that year? 

Q. Which year? 

A. The two years, rather, of 1951 and 1952, there was one 
trip in each month except November, when there were no 
trips made. And in April there were two trips. In 1952 
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there was one trip in each month except January, when 
there was none. 

Q. And those expenses, averaging $25 per month, were 
charged to the Washington office, and to that extent af¬ 
fected Mr. Wineburgh’s 15 per cent share of the profits? 

A. That is correct. 

Q. Now, did Mr. Winebnrgh also have an expense ac¬ 
count? 

A. He did. 

Q. For himself? 

A. He did. 

Q. Do you have the records respecting those expenses? 

A. I have his original expense sheets that he turned in to 
the Philadelphia office for recompense. 

Q. And in the same period, namely, the years 1951 and 
1952, did you total what those expenses amounted to? 

A. I did not, but I did for the first five or six 
44 months of 1951, to give me an idea. 

Q. And what did they run for the first six months 

of 1951? 

A. I purposely took only his dinners, his (treats), and 
eliminated any parking or phones, or any items like that. 
I think there are some items in here of actual buying some¬ 
thing for use by the office, which could have been actual 
expense by somebody else, and he just laid the money out 
for it. 

He claimed he worked late at night practically every 
night. 

January of 1951 was $81.05. February, 63.64. March, 
$78.46. April, $75.95. May, $57.60. June, $73.51. And T 
did put July here, of $83.81. 

If the Court wishes, all of these may be totaled by 
months. Here are the totals. And here are mine. 

Q. Not all of those expenses were paid by the Washing¬ 
ton office? 
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A. They were paid by us in Philadelphia and charged to 
the Washington office. That is correct. 

Mr. Amram: If the Court please .— 

The Witness: And, by the way — excuse me, Mr. Amram 
— there was in one instance a trip out of Philadelphia which 
I did not include in those totals — I mean out of Washing¬ 
ton — which I did not include in those totals, any 
45 more than I charged any of my trips out of Phila¬ 
delphia up for the Washington office. 

Q. Incidentally, Mr. Wineburgh, at any time — 

A. No. Meyer. 

Q. I am sorry, — Mr. Meyer. At any time up to the time 
that Wineburgh left in January, did you ever receive any 
complaint from him that he had been short-changed on his 
15 per cent of the profits ? 

A. Not that I can recall. 

Mr. Amram: If the Court please, I offer in evidence at 
this time two additional exhibits, Exhibits Nos. 12 and 13, 
which are on the letterhead of the Allied Chemical Services, 
and a copy of the Washington Post, classified advertisement, 
page 25 of the issue of Tuesday, February 10, 1953. 

These relate to the competing service of Allied Chemical 
Services, with which Mr. Wineburgh conceded he had some 
connection. 

They were offered at the preliminary hearing, and al¬ 
though this evidence is now excluded by reason of the stipu¬ 
lation, I thought that since the stipulation said the same 13 
exhibits would be introduced, I had better introduce them 
to comply with the stipulation. 

The Court: Very well. 

(Thereupon, the documents above referred to were 
marked Plaintiffs’ Exhibits Nos. 12 and 13, and received in 
evidence as such.) 

Mr. Allder: That is all. 


46 
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CROSS-EXAMINATION 
By Mr. Allder: 

Q. Mr. Meyer, did you have any formal education con¬ 
cerning pest control, termites, fumigation, moth-proofing, 
and so on? 

A. Formal education? If you call these pest control con¬ 
ferences at the various colleges that, yes, — and the con¬ 
ventions where we go to learn. 

Q. I mean, did you go to school and get any degree? 

A. I have no degree. I did have a little over a year at 
M.I.T. — Massachusetts Institute of Technology, and I 
had third year college at (Columbia) University. 

Q. But you took no courses concerning pest control? 

A. No. * 

Q. Termite control, or anything like that? 

A. That is right. 

Q. And your age, sir? 

A. Forty-two. 

Q. And you say your father died in 1929? 

A. That is correct. 

Q. And you testified at the other hearing that part of 
the knowledge you obtained about this business was two and 
a half months you spent with him before he died. Is that 
right? 

47 A. That is correct. 

Q. And that would be in 1929, when you were 
about 17 years old? 

A. Eighteen. 

Q. Yes, sir. Now, the business here in Washington as it 
was constituted when Mr. Wineburgh left the employment 
of the Theodore Meyer Estate, was principally, wasn’t it, 
servicing restaurants, food handling concerns, apartments, 
hotels, warehouses like the Hecht Company, and so on, 
wasn’t it? 
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A. That was the principal portion of our routine busi¬ 
ness, but the extra profit, on which a great deal of the 
profit obtained during the years, is obtained from termite 
work, which is usually a one-call job. 

Q. You mean from people you haven’t had as customers 
before? 

A. Have or have not — persons whom we have never 
done business before, or for whom we have done other 
types of work, at their homes or their offices. In other 
words, let’s say that John Jones is one of our contract 
customers, and he discovers termites at home, or thinks he 
might have them. He is more likely to call us than he would 
be to call someone else, because he already knows of our 
service. 

Q. Calling your attention to your testimony at the pre¬ 
liminary hearing: “I would say the major part of our busi¬ 
ness is rendering” — page 13 — “ service to restau- 
48 rants, food handling concerns, apartments, hotels, 
private homes and other such places, on a monthly 
service basis, not only to get rid of vermin present at the 
time but preventive service thereafter.” 

A. I remember testifying to that. 

Q. Isn’t it true practically all of those accounts were 
obtained by Mr. Winebrugh? 

A. I wouldn’t go quite that far, but I would say that of 
the accounts that we had on our books when Mr. Wineburgh 
left, that better than half of the dollar value was procured 
by Mr. Wineburgh. 

Q. Would you say it would be as much as 95 per cent? 

A. No. 

Q. What was the gross income for the year 1947 of the 
Washington office? 

A. I don’t have those sales figures. 

Q. Can you approximate it at all, sir? 

A. Thirty thousand dollars. 
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Q. And you operated at a loss then, is that right, sir! 
A. The latter part of the year, at least, yes, or for the 
latter part of the time prior to his coming. 

Q. In other words, he didn’t start there until September 
7th, 1947? 

A. That is right. 

Q. And prior to his coming there, you were operating 
at a loss? 

49 A. I would say for the major portion of six months 
prior to that, yes. 

Q. Could you tell me what the gross business was for the 
year 1951? 

A. No, but I do know what the gross business was for 
1952. 

Q. What was it in 1952? 

A. $78,000. 

Q. Would you say that the increase was due entirely to 
Mr. Wineburgh’s activities? 

A. Very greatly. 

Q. How many accounts did you have at the close of the 
year 1952? 

A. I don’t know. We don’t— 

Q. Would you say several thousand. 

The Court: Wait a minute. 

A. In Washington? 

Q. (By Mr. Allder) Yes, sir. I am speaking of Washing¬ 
ton. 

A. That is not possible, because we don’t have more than 
a couple—I would say 2400 over our whole business. That 
is active accounts. 

Q. How many accounts would you say you have here in 
Washington, or had at the close of 1952? 

A. Three or four hundred. 

50 Q. Three or four hundred? 

A. Yes, sir. 



Q. Now, when yon first met Mr. Wineburgh at the Union 
Station, where he was checking for the D. C. Health De¬ 
partment into rodent control, you learned his educational 
background, did you not! 

A. I learned a part of it. 

Q. The fact he had two degrees from college where he 
specialized in chemistry! 

A. Yes. 

Q. Pest control, and so on! 

A. Excuse me, Mr. Allder. I think it would be safer to 
say that between that day, that morning, that afternoon, in 
his conversation with me at our office, on the following 
morning, at that office, between those three meetings, I got 
that information. At which of the three discussions each one 
of these bits of information were funneled to me, I couldn’t 
say accurately. But I think that at least gives the time of my 
learning the accurate information. 

Q. And you learned he had attended many different col¬ 
leges, like Johns-Hopkins, George Washington, North Caro¬ 
lina! 

A. No, sir. I didn’t learn that until the time—until 
the preliminary hearing. Wait a minute. I beg your par¬ 
don. I did know about his attending Johns-Hopkins, 
51 because during his term of working with us he told 
me that he was going over there at night to take the 
work for his PhD degree. 

Q. You were fairly satisfied that he was an expert, 
weren’t you, before you negotiated this contract! 

A. I felt he knew a great deal about it. 

Q. Yes, sir; and you turned this office over to him here 
in Washington, didn’t you! 

A. That is correct. 

Q. In other words, he ran the business! 

A. That is right. 
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Q. And, as yon said before, he was the business here in 
Washington? 1 ' ! 

A. That is correct. 

Q. And he made it a very profitable business? 

A. That is correct. His income wouldn’t have gone up 
as much as it did if he hadn’t. 

Q. Yes, sir. And there were things he knew before he 
came into your employ, isn’t that correct? 

A. A great many of them. 

Q. Let’s see—he was in Philadelphia, you say, about 
three times a year? 

A. Yes. 

Q. And you came down here about eight or nine times 
a year? 

52 A. A little more than that. It was usually about 
ten to eleven. 

Q. Isn’t it a fact that when he was in Philadelphia he 
contributed much more to the meetings there than anybody 
else going to them, as far as pest control is concerned? 

A. I have already so stated today. 

Q. So his visits to Philadelphia were profitable to the 
organization? 

A. That is correct. 

Q. You learned how to do things with regard to your 
other offices? 

A. That is correct. 

Q. And Mr. Wineburgh did do service for you in Balti¬ 
more, Maryland, did he not? 

A. I don’t recall his doing any actual work over there. 
I do recall, as I mentioned, that he procured this Hecht 
Company account. Now you call it service. I call it selling. 
Perhaps it is just a matter of terminology. 

Q. No. Other than that, didn’t he do several termite 
jobs in Baltimore? 

A. I do not so recall. 
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Q. Did he ever do any work out of the Philadelphia 
office? 

The Court: You mean did he solicit them, or do the 
work? 

53 Mr. Allder: Actually did work there, Your Honor. 
A. As I already testified, in Philadelphia he was sent 

out as a sort of a trouble shooter, to come up with the right 
answer to problems we were unable to solve. 

Q. On some particular jobs in Philadelphia? 

A. That is right. 

Q. In other words, he did do work in Philadelphia for 
the Philadelphia office, is that correct? 

A. I would call it consulting. He didn’t actually do any 
of the manual labor. 

Q. Most of his work was consulting work, wasn’t it, 
wherever he was working in the organization? 

A. No. According to his report. He was going in and 
doing the manual work at the Hecht Company at night. 

Q. But the greater part of his work was consulting work, 
was it not? 

A. That is correct. 

Q. So he was doing that for you in Philadelphia? 

A. That is right. 

Q. And in Wilmington Delaware, did he do work for you 
there? 

A. Not that I can remember. 

Q. Could he have done it without your remembering? 

A. Yes. 

Q. Any other places than the ones I have men- 

54 tioned where he did work in the organization? 

A. Well, I already mentioned this job in Lucketts, 
Virginia earlier in the testimony, where he, our Baltimore 
manager, our personnel from here and personnel from 
Baltimore, worked together on the same job. 
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And, if I remember correctly, X think that that Richmond 
job which he procured, he went down and helped on, but I 
am not positive. He could answer that better than I. 

I do know that he and I went to Norfolk on one trip, to 
discover the feasibility of opening a branch there, and we 
came back and decided it was not wise. 

Q. He worked out of every office in some manner or 
other, did he not, for the company, at least once? 

A. At least once, yes, because there are only the other 
two offices. 

Q. Yes, sir. Now, during the time from September, 1947 
to January 15, 1953, do you know how many accounts 
there were here in Washington, not only those that are 
now active, but those that had been serviced but only one 
or two times and became dormant ? 

A. No. We don’t keep track of how many accounts we 
have, as a general rule. We figure on dollar volume, and 
I try to keep a few records in my mind of what our dollar 
volume is running. 

Q. Can’t you tell us how many people, firms, or 
55 organizations he is forbidden to do business with 
under the terms of this injunction,—the temporary 
injunction? 

A. Oifhand, I can’t. I can go back to the records and 
figure it out. 

Q. Would you say it is as many as a thousand? 

The Court: How could it be a thousand when there are 
only two or three hundred here? 

The Witness: No, I couldn’t tell. There are between 
three and four hundred active accounts here. But with the 
private home accounts, where one visit cleans up the trouble 
and eliminates the termites, and when the job is done it is 
forgotten about, except for annual reinspections, it might 
run six or seven or eight hundred. 

By Mr. Allder: 
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Q. On the other hand, it might be twice that figure, is 
that right? 

A. It is barely possible, but I doubt it. I would say a 
thousand would probably be the outside. 

Q. Your estimate is that he is forbidden to share or work 
with anybody else that is dealing with about a thousand 
different accounts? 

A. Between seven hundred and a thousand accounts; that 
is correct. 

Q. Now, these conventions or meetings in different parts 
of the country, that you say you went to, and you 
56 took Mr. Wineburgh with you, at each one of these he 
delivered lectures, didn’t he? 

A. No. He delivered— 

Q. At any of them? 

A. He delivered lectures at some, and I likewise lectured 
at some. 

Q. And there were two purposes in going to the meetings. 
One was to learn anything new that happened in the trade, 
and the second was to keep your firm name before the 
different conventions and be known nationally. Isn’t that 
true? 

A. The second purpose was not a purpose. There was 
a second purpose at several of the meetings, but not that 
one. Mr. Wineburgh and I got interested in a product 
called Air-Aid. This is a deodorant which Mr. Wineburgh 
promoted to the extent that he had an opportunity to, at 
a meeting in Montreal, and at one of the meetings at Vir¬ 
ginia Polytechnic Institute. 

Q. Where was that business to be conducted? 

A. The profits from that business were to go to the 
Washington office, of course. 

Q. Was the work to be done here in Washington? 

A. There was no work. It was the sale of the material, 
sir. 
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Q. Yes. 

57 A. (Continuing) And whether the material was 
actually shipped out of the Washington stock, or 

shipped out of Philadelphia stock, the sale was credited 
to Washington, because of the expense entailed in trying 
to promote it here. I 

Q. But the contract was not consummated, was it? 

A. There never was any contract on that. 

Q. That is what I mean,—you didn’t land the deal 

A. We sold some individuals, but not many. 

Q. And weren’t you the one that caused that business 
to get away? ; 

A. No. ; 

Q. It wasn’t your fault at all, sir? 

A. No. Incidentally, if it is relevant— 

Q. No. You just answer the question. 

The Court: You may explain your answer. 

The Witness: I was just going to say— 

Mr. Allder: He was going to add something else. 

The Witness: I was going to say we are still getting 
orders occasionally, which we are still crediting to the 
Washington office. 

The Court: All right. 

By Mr. Allder: 

Q. At the termination of Mr. Wineburgh’s employment, 
he turned over to you, did he not, all of the books of the 
Washington office, a list of all the customers, every- 

58 thing pertaining to the business; did he not? 

A. As far as we knew. 

Q. As far as you know today? 

A. Yes, except that some of the records were very in¬ 
complete. 



Q. As far as you know, as of today everything that was 
in that office was turned over to you, or to your new 
manager. Is that right? 

A. That is correct. 

Q. Now, you talked today about trade secrets. There 
are no trade secrets in this business, are there? 

A. There are still some. 

Q. Isn’t it a fact that most of your information con¬ 
cerning advances and new techniques, and so on, comes from 
the United States Government, particularly the Agriculture 
Department? 

A. Some of it does, but some of it is also gained by 
personal contacts with people either in that department or 
in commercial firms that are willing to release information 
before it is made public. 

Q. Yes, sir; but isn’t it a fact that as the result of ob¬ 
taining all the free Government information that — 

(Thereupon, a folloquy ensued between the Court and 
counsel in another cause, not included in this transcript.) 

The Court: Any other motions that were here, will 
59 be before Judge Curran. Satisfactory Mr. Allder? 

Mr. Allder: That is all right, Your Honor. 

By Mr. Allder: 

Q. Does your firm belong to the National Pest Control 
Association? 

A. It does. 

Q. Isn’t it a part of that association that any new de¬ 
velopments, formulas, anything found out about pest con¬ 
trol, shall be given to the association? 

A. That is correct, and it has been done with regularity 
since the employment of a technical director, which hap¬ 
pened in 1949. Prior to that time they came out, but many 
times after we already knew about it. 
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Q. Isn’t it a fact that Mr. Wineburgh took no trade 
secrets from your organization when left your employment 
January 15th of this year? 

A. That is true. 

Q. So, then, there were no trade secrets he could take? 

A. No, I don’t think so. 

Q. And the knowledge he had was knowledge he had when 
he first came with your firm, did he not? 

A. No, because he has picked up a great deal in the five 
years from just such publications as you were mentioning. 

We will say from the National Pest Control Associa- 
60 tion. We will say from the Government, and things 
that we have worked on all along. And even at that, 
a release from a governmental agency or from the National 
Pest Control Association may say that chemical X should 
do a certain job, but until in practice it is found out the 
best way to use that chemical, that still is not the full 
information. And the experience, both what he got himself 
down here, and what we had in Philadelphia put together, 
gave us all more information. Se he knows a lot more than 
he did six years ago. 

Q. Yes, sir; the same as a doctor keeps abreast of new 
developments in medicine? 

A. That is right. 

Q. Which he would be keeping abreast of, regardless of 
where he got it, with you, or someone else; isn’t that true? 

A. If he were in the pest control field. 

Q. That is what I mean. So there is no material knowl¬ 
edge he obtained through his employment, is there? 

A. Yes, he would, presumably. Now he may have gained 
it through another company if he had gone with another 
company that had had as much experience in fumigation 
as we do, or as much experience in termite control as we 
do, he might have learned these proper techniques of 
handling work the same as he learned from us. 


Q. Well, would you say in 1947 when yon signed this 
contract, that yon considered him an expert then? 

61 A. In some fields. 

Q. In rodent control? 

A. Definitely. 

Q. In fumigation? 

A. No. 

Q. Isn’t it a fact he taught your firm new methods of 
fumigation? 

A. No, sir. We taught him. He never handled methyl 
bromide before. He didn’t want to handle it when he was 
with us, and a job that he did last year with cyanide failed, 
and we had to do the job with Methyl bromide this year. 

Q. You knew he had done fumigation work with the 
Army? 

A. That is correct. 

Q. Would you say there is some difference in handling 
fumigation for the Army, and in an ordinary house? 

A. That is right. 

Q. What is the difference. 

A. In the Army you don’t have rugs and other things to 
be careful of. You can be sloppy. You can use materials 
which are inexpensive, because an Army barracks can be 
left slightly messy, but one doesn’t do that with a house. 

Q. Don’t they fumigate officers quarters in the Army? 

A. I imagine they do, but I have seen pictures of Army 
fumigations afterwards, and we wouldn’t dare leave prem¬ 
ises in that condition. 

62 Q. But you never saw any pictures of any fumi¬ 
gating work he did in the Army? 

A. How would I know who had done the job? 

Q. That is right, but you don’t have any specific case 
where he did an inferior job? 

A. No. 


Q. But you did learn that for years he had done fumi¬ 
gation work for the Army? 

A. I knew he had done it. For how long, I don’t know. 

Q. Wasn’t it a fact that he was experienced in it, toot 

A. Yes, he told me he was. 

Q. Yes, sir. Now, I think you say the first year that 
the Washington office did a termite job was in 19511 

A. I think that is correct. 

Q. Isn’t it a fact that in April, 1948, a fumigation job 
was done by the Washington office for Croker? 

A. I don’t even remember the name. That doesn’t mean 
it wasn’t done. \ 

Q. Yes, sir. Where were the books of this company kept, 
sir? 

A. In Philadelphia. 

Q. If the Hecht Company or any other customer wanted 
to pay a bill, where would they pay it? 

A. To Philadelphia. 

Q. Was any money ever received by the Washington 
office? 

63 A. Yes, and forwarded to Philadelphia. 

Q. You mean checks were forwarded? 

A. And cash was deposited in a local account, against 
which we drew a check in Philadelphia and put it in the 
main operating account. 

Q. Did you have a duplicate set of books, or just the one 
set of books in Philadelphia, sir? 

A. One set. 

Q. And the Washington office had no access to those 
books, did it? 

A. Mr. Wineburgh not only had access to those books, 
but he was shown a lot of the figures about our Baltimore 
and Philadelphia offices, which he had no business knowing, 
but I had enough confidence in him to want him to know 
those things. 
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Q. Isn’t it a fact that in September, 1952, when he saw 
yon had charged $400 against the Washington office, repre¬ 
senting a hundred dollars a month for yourself, that it was 
then that he said “If this is going on, I want no more of it. 
I am withdrawing from this organization.”? 

A. He never said that to me. 

Q. He never said that? 

A. No. He did make this statement when I told him while 
we were on the street about the partnership salary, he 
said “Well, that hurts me” and I said “Yes”. And that 
was all. 

64 Q. And the agreement for you to draw $500 a 
month from the various offices was an agreement 
between you and your mother, was that not true? 

A. And our accountant. 

Q. And the accountant was not a member of the firm, 
was he? 

A. No. 

Q. There was no agreement with Mr. Wineburgh ? 

A. No. 

Q. So, therefore, there was a taking away from him of 
some money which you had promised to give him; isn’t 
that true? 

A. If you want to figure it that way, yes. 

Q. And there was a decrease in his income, was there 
not? 

A. That is right, which was more than made up for. 

Q. What do you mean,—more than made up for? 

A. With the increase I got him in October of 1952, he 
got at one crack $S30. And he actually lost (?) a total of 
$22 a week, which is better than eleven hundred dollars a 
year, and the whole thing if it had gone on for the whole 
year would have amounted to $180, so it was much more 
than made up for—much more. 
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Q. You mean after he called your attention to the taking 
of the hundred dollars, you then decided to get him a 

65 raise in salary? 

A. No. When he said he wasn’t making enough 
money and wanted to leave us, I then went to the Wage 
Stabilization Board to see what could be done. I had a 
feeling wage controls were coming off soon. I would have 
done this the minute they had come off, anyway. 

Q. He didn’t say he was leaving because he wasn’t get¬ 
ting a fair accounting? 

A. No, never. 

Q. You said you had a discussion about taking some 
insurance out on him whereby his wife would benefit to the 
extent of $5,000? 

A. That is right. 

Q. Was that done? 

A. No, because the offer was made conditional upon his 
physical ability to pass a medical examination. There was 
$2,000 taken out, with us paying the premium s.nd presented 
to him without any such control. Admittedly the premium 
was charged against the Washington office. 

Q. Well, the face value of the policy you were going to 
take out, was five thousand? 

A. Was ten thousand. 

Q. Wasn’t it five thousand? 

A. It was ten. 

Q. And your company was to get forty-five? 

66 A. WTien I -was going to take out fifteen? I might 
be, but do you think I am foolish enough to take 

three times that on an employee ? 

Q. I don’t know so, sir. 

A. I am asking you. You insinuated that the last time. 
I resent it. 
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Q. The expenses you say Mr. Wineburgh accumulated 
and the Washington office paid, were paid out of the Wash¬ 
ington office funds, were they not? 

A. That is right. 

Q. Those were expenses incurred in the regular opera¬ 
tion of the business, were they not? 

A. As far as we know. 

Q. They met with your approval? 

A. Yes. 

Q. And were submitted to you before they were paid 
each time? 

A. That is right. Just the same as my own expenses com¬ 
ing down here were in my opinion the ordinary conduct 
of the Washington office business. T had a right to know 
what was going on. 

Q. What did you do when you came down here, as far 
as promoting the Washington business was concerned? 

A. It was mainly consulting with Mr. Wineburgh, and 
going with him where he wanted me to go. I saw those 
67 accounts that he wanted me to see, with one excep¬ 
tion, and that was that during the termite season I 
would take some of his bills, delinquent bills, which he was 
supposed to collect, and take a car and go out and try to do 
that for him. 

Q. Do you remember one occasion you came here and 
charged the office $75 in expenses, and you collected forty 
dollars? Is that right? 

A. I beg your pardon, sir. The evidence is already in 
that I have never charged the Washington office with any 
$75. There was one occasion when I collected only forty 
dollars, but there have been occasions when Mr. Wineburgh 
has been out for days on end and collected nothing. 

Q. It was still part of his job to try to collect the money, 
to send to Philadelphia, is that right? 

A. That is right. 
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Mr. Allder: I have no other questions. 

Redirect Examination 
By Mr. Amram: 

Q. Mr. Meyer, how many competitors do you have in the 
Washington area? 

A. I would guess about 25. 

Q. And of these twenty-five competitors, approximately, 
where does the Theodore Meyer Estate fit in size, in the 
upper half, or the lower half? 

A. I would say it is in the upper quarter, probably. 
68 Q. Are you the biggest firm in the city? 

A. No. 

Q. How many firms are there in the city that are larger 
than you are, in your opinion? 

A. Three or four. 

Q. Are any of them considerably bigger than you? 

A. In Washington? Yes. 

Mr. Amram: That is all. 

The Court: Is there anything further, Mr. Allder? 

Mr. Allder: Nothing, Your Honor. 

Mr. Amram: The plaintiffs have no further witnesses, 
if the Court please. 

The Witness: Am I excused, sir? 

The Court: Yes. 

(Witness excussed.) 

The Court: Are you ready to go ahead with this matter? 
(Addressing counsel in another case/) I promised to 
handle this matter at this time. 

(Thereupon, the Court passed briefly to the consideration 
of another matter, after which the proceedings in this 
cause were resumed, as follows:) 

The Court: All right, Mr. Allder. ; 

Thebertjpon- 

Joseph J. Wineburgh, 
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the Defendant, was called as a witness for and in 
his own behalf and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Allder: 

Q. State your full name, please? 

A. Joseph J. Wineburgh. 

Q. Speak to me. If I can hear you, everybody can hear, 
I am sure. State your full name, please? 

A. Joseph J. Wineburgh. 

Q. Where do you live, Mr. Wineburgh? 

A. 2604 Spencer Road, Chevy Chase, Maryland. 

Q. Are you married, sir? 

A. Yes, sir. 

Q. Do you have any children? 

A. I have three children, aged 9, 7, and 3. 

Q. How long have you lived in Washington or the nearby 
Maryland counties? 

A. Oh, since about 1939, sir. 

Q. And where you are living now, that is your home? 
A. Yes, sir. 

Q. Did you attend college, Mr. Wineburgh? 

A. Yes, sir. 

Q. What colleges did you attend, sir? 

70 A. I went to Saint Thomas Aquinas, and went to 
Penn State. 

Q. Did you receive a degree from both colleges? 

A. I got a degree from Saint Thomas Acquinas. 

Q. What year, sir? 

A. 1935. 

Q. What courses did you take at that college? 

A. Well, that was a continuation of the course of Penn 
State. At St. Thomas I took courses in chemistry, the full 
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field of biology, which included zoology, histology, ento¬ 
mology—the study of animals and insects—I believe I 
mentioned chemistry—physics. I had other allied technical 
courses. 

Q. Did you receive a degree? 

A. Yes, sir. 

Q. And after your graduation, what work did you engage 
in, sir? i 

A. Well, I continued in with some schooling, but I worked 
for the Segal Realty Company in Scranton, Pennsylvania. 
And I took some courses that were offered by Syracuse 
University. I took some courses that were offered by the 
North Carolina School of Public Health. 

Q. What courses were they, sir? 

A. Syracuse University were courses, entomological 
courses. At that time we didn’t have the strict out- 
71 line of the field of pest control that we have today, 
but they were the nearest approach to courses you 
could take in sanitation and practical entomology—if you 
want to call it that. 

Q. Then you were specializing in pest control in these 
courses you were taking? 

A. That is right. ; 

Q. At Syracuse University; and where else, sir? 

A. I took a course in the University of North Carolina 
School of Public Health; from George Washington Univer¬ 
sity; from Johns-Hopkins University. 

Q. Now, when you worked for Segal Realty Company, 
what work did you do, sir? 

A. It was a large real estate company in Scranton, Penn¬ 
sylvania, and they owned and managed a lot of properly, 
and I acted as their exterminator. It was an excellent op¬ 
portunity to combine the results of formal education with 
the practical. 


Q. Now, did you take any course in the Army School 
of Sanitation, sir? 

A. Yes, sir. Medical Field Service School. 

Q. Where was that located? 

A. Carlisle Barracks, Pennsylvania. 

Q. Did you complete that course? 

A. Yes, sir. That course was in general sanitation; the 
most important phase of the course was on com- 
72 municable diseases, which is a direct part of pest 
control. 

Q. Now, you took—I think you said you took a course in 
sanitation at the North Carolina Public Health School? 

A. Yes, sir. 

Q. Did you also take a course at the University of North 
Carolina? 

A. Well, that is the University of North Carolina School 
of Public Health. That is the school. 

Q. The same one. Did you take any similar course in 
Atlanta, Georgia? 

A. Communicable diseases, at the Medical Center, At¬ 
lanta, Georgia, United States Public Health Service. 

Q. Did you take any course in the United States Public 
Health Service? 

A. Yes, sir; right here in Washington. 

Q. And what was that about? 

A. Vector control. 

The Court: What is that. 

The Witness: Of communicable diseases. That, Your 
Honor, relates to pest control, control of those insects that 
cause certain communicable diseases, for example, the 
Cheopis flea, which is carried on rats causes typhus. That 
is a communicable disease, communicated through the medi¬ 
um of rats by the flea. 
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Q. (By Mr. Allder) Now, did you ever have any 

73 connection with the Medical Field Service School in 
Carlisle, Pa.? 

A. Yes, sir. 

Q. What did you do there? 

A. I was an instructor there under Major-General George 
C. Durham, Director of Military Preventive Medicine. , 

Q. What did you say your title was, sir? 

A. I was in charge of training and of the sanitary demon¬ 
stration area at the Medical Field Service School. 

Q. And did you ever do any instructing for the Brazilian 
A. That-was a portion of the course. Yes, sir. You see, 
Mr. Allder, in those days we didn’t have the chemicals that 
we have today, and pest control was a pretty severe prob¬ 
lem. 

Q. And did you ever do an yinstructing for the Brazilian 
Government? 

A. Yes, sir. 

Q. Concerning pest control? 

A. Yes, sir. In 1944, 1945, I was loaned by the United 
States Government to the Brazilian Government, and we 
were there training and instructing the Brazilian army 
medical corps and what is now the Brazilian Public Health 
Service system, in the fields of vector control for communi¬ 
cable diseases. 

Q. That also included rodent control? 

A. Rodent control; termite control, and general 

74 insect control. 

Q. Did you ever work for the United States Gov¬ 
ernment? 

A. Yes, sir. 

Q. What Branch? 

A. Public Health Engineering. 

Q. What were your duties there, sir? 
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A. Basically, in charge of rodent control and also in 
charge of general insect control in the District of Columbia. 

Q. What years did you work there, sir? 

A. 1945,1946, and until September 7th, 1947. 

Q. And during that time you were employed by the 
United States Government, did you do any work for the 
District of Columbia Government? 

A. I was loaned to the District of Columbia. I finally 
was put on their pay roll when they had the investigation 
of typhus bearing rats in the Union Station area. That is 
when I came with the United States Government. T think 
that was in 1946. 

Q. Now, prior to September of 1947, what experience 
had you had with fumigation ? 

A. We had done considerable fumigation in the Army. 
As I have previously explained, prior to the advent of the 
DDT family as they are more commonly known, we didn’t 
have the residual insecticides that we have today, and 
one of the most common methods of extermination at 
75 that time was by fumigation, and a tremendous 
amount of fumigation was done in the Army. 

Frankly, you had a good deal of trouble with your high 
brass. Every time they would go on leave, you orders to 
fumigate their homes for them, and it was the general 
method for complete extermination at that time. 

Q. Now, from September, 1947 until January of this year, 
when you were employed by the Theodore Meyer Estate, 
did you do fumigation jobs for them? 

A. Yes, sir. 

Q. And the knowledge and skill you used in doing those, 
where had you obtained that? 

A. Well, you can’t do a fumigation, Mr. Allder, until you 
know what you are doing, because one mistake could mean 
death. And that was the reason for my insistence on not 
using methyl bromide, because I had such an experience, 
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I lost a man while I was in the Army. But I had been doing 
fumigations for a long time. 

Q. In your handling of those jobs during this period 
from September, 1947 to January of this year, did you 
obtain any instructions or learn anything from the Theodore 
Meyer Estate or any of its employees, officers, or anybody? 

A. Well, every day you get older, you learn something, 
sir. But the reason I had help from the Philadelphia office 
was this: When you do a fumigation, you can’t go 
76 into that house alone. You work on the buddy sys¬ 
tem, and you have to have a thoroughly experienced 
man to go in with you, in case your mask should leak, in 
case the little implement that screens out the poison and 
permits you to breath, should stop functioning. You must 
have a buddy in there with you, in case you should take 
in too much of the gas through your skin. 

There are good many things that can happen. So you 
must have an experienced man with you. I had no experi¬ 
enced men here in Washington originally, so George 
Daudert came down from Philadelphia to give me a hand 
until I had satisfactorily trained my men. 

Q. Did he teach you how to do the job here? 

A. No, sir. 

Q. You had that knowledge? 

A. Yes, sir. 

Q. And the knowledge you have of fumigation today is 
based upon what you knew before you went with the Theo¬ 
dore Meyer Estate, and your own personal experience in 
doing these jobs? 

A. I am quite positive of that, sir. 

Q. Or is it because of something they taught you? 

A. No, no. It is what I had learned in the past. 

Q. Now, prior to September, 1947, were you acquainted 
with the termite business? 

A. Yes, sir. 


77 
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Q. How much experience had you had with it? 

A. Well, when I was in the Army, we had treated over 
300 Army installations in Brazil that were housing United 
States Army personnel. We had treated the Palacio de 
Catete, which is the executive mansion of the President of 
Brazil. Unfortunately, we were required to treat a good 
number of homes that Were the property of the big brass of 
the Brazilian Army, and we did a good number of barracks 
occupied by the Brazilian Army, permanent installation 
type barracks. 

Q. Did anyone during the period from September, 1947 
to January, 1953, anyone connected with the Theodore 
Meyer Estate, teach you anything concerning termit con¬ 
trol? 

A. Oh, yes. You learn something all the time. Every 
man may have his own little trick, but the basic termite 
control business I got from the Army, and got from my 
past education. I could have gone on without any of the 
other little tricks you pick up from anybody else. 

You see, when I came to work for the Meyer Company 
in 1947, it was in September, and your termite season is 
about over. You get all of your business in the spring. You 
may get one or two jobs after that. And there is a consid¬ 
erable outlay of money in getting all the equipment and 
materials ready for termite control. 

The business was in such a bad way in 1947 that 
78 there was no time to think of termite work. But that 
fall when I went to Philadelphia, I told Martin where 
we were going to do termite work the next spring. And 1 
went up the next spring to compare procedures, and go out 
with George Daudert and order the materials we needed 
for termite work. 

And consequently, in April, 1948, since I had no trained 
termite men here at that time, George came down with me 
and he and I did our first termite job with our man, for 
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a gentleman named Croker in the Silver Spring area, and 
we have been doing termite work ever since then. 

Q. As to rodent control, yon knew abont that before 
September, 1947? 

A. Yes, sir. If I may be so bold, I still don’t—I can’t 
go anywhere in the area from Second to Seventh, East 
Capitol and Florida Avenue, without someone hollering 
‘‘Hello, rat man.” 

Q. And that experience was gained prior to September, 
1947? 

A. Yes, sir. 

Q. What knowledge or experience did you get from the 
Theodore Meyer Estate concerning rodent control from 
1947 to January, 1953, sir? 

A. Well, frankly, sir, I was most insistent, and maybe 
a trifle obnoxious at times in insisting that they change 
their complete procedure. They were using the 
79 methods that were all right many years ago. Each 
man was given permission to go out and buy what, 
ever he wanted, and I can assure you that a good many 
pounds of materials went into two legged rat stomachs 
and not four legged. And we put an end to that by insisting 
upon centralized locations for the preparation of rodenti- 
cides—rat food. 

Q. Did Mr. Martin Meyer ever contribute anything to¬ 
ward any profit to the Washington office during the years 
you worked for them? 

A. I don’t think so. 

Q. Did he ever cause the Washington office any loss? 

A. Yes, sir. 

Q. Explain that to us? 

A. Well, there are several specific examples. At one time 
we had a very fine account here, the Raleigh Hotel. And 
one day we wanted to go in there to see a new steward at 
the Raleigh Hotel, and Martin Meyer went with me. 
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As we were going into the entrance of the steward’s 
office, we saw a garbage can there that was overflowing with 
garbage, and the lidd off it. There are diplomatic ways of 
advising a customer that he’s violating health regulations, 
and that he’s making your job very difficult. But when 
we went in there, Mr. Meyer told the steward there: 

“Do you know that Mr. Wineburgh was formerly with 
the Health Department? We have an obligation, and 
80 a responsibility. Now unless that condition is cor¬ 
rected, Mr. Wineburgh will have to report you to 
the Health Department.” 

Several days later the steward contacted me and told me 
that my responsibility no longer existed, that they were 
getting a new exterminator. 

We had a similar experience when we had a termite 
job for a gentleman on 32nd Street. I am quite sure Mr. 
Meyer didn’t mean anything wrong by his actions. But 
when the lady of the house stepped outside to say good-bye 
to us and she said “My goodness, it is chilly” he opened up 
his coat and went to her to cover her. He didn’t mean 
anything wrong—I know him, but the action wasn’t such 
as to make the lady happy to continue doing business with 
us. 

There were instances when he would go in to see a 
customer about collections. Now, in our business, the last 
man in the world a customer pays is the exterminator, and 
if you know your customer you are pretty positive whether 
you are going to get paid. It is a very rare instance when 
you don’t get paid. Sometimes they don’t feel like paying 
you this little five or six dollars a month, and sometimes 
they don’t want to pay you if it is fifteen dollars for three 
months. 

I used to caution Mr. Meyer not to go in and see them, 
but he would go in and see them, and he got a lot of them 
very angry. There was one instance where he told 


81 the manager of an apartment development, after I 
introduced him, that the windows in his office were 

dirty. I can assure yon that the gentleman wasn’t too happy 
to hear that, and it didn’t increase our esteem in his eyes. 

Q. Did yon ever do a fumigation job in Richmond? 

A. No, I didn’t do that fumigation job. I got that job, 
and I contacted Martin Meyer, and he sent down some men 
from Philadelphia. But when I never got paid my com¬ 
mission for that job, I inquired into it, and I learned that 
Mr. Meyer had personally contacted that man in Richmond 
and advised him that should there be any further work 
there, to contact him directly, and we didn’t get any more 
work from this office in Richmond, because when the man 
called Mr. Meyer and asked him why— 

Mr. Amram: Were you present during this conversation? 

The Witness: Mr. Meyer told me this conversation. 

Mr. Amram: You are repeating what Mr. Meyer told you. 

The Court: Yes, you are repeating what Mr. Meyer told 
you. 

The Witness: Mr. Meyer told me the man got angry 
because he charged him, I believe it was eleven hundred 
dollars. The man asked why, and Mr. Meyer said “We 
used several hundred dollars of gas in there.” The 

82 man was angry because of the exhorbitant price, and 
never gave us any more business. 

Q. Mr. Meyer testified you would never handle methyl 
bromide. 

A. Methyl bromide? 

Q. Methyl bromide. Is that true, sir? 

A. That is true. I don’t want to handle it. I have seen 
it. I have used it in the Army. I don’t want to handle it; 
and I will tell you why: 

Methyl bromide is a toxic gas, a lethal gas. It has an 
accumulative ability about it. In other words, you may get 
a little whiff of it and it doesn’t do you any harm, but a 
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month or two from now you get another little whiff, and 
it doesn’t do any harm, and you may continue to get little 
whiffs, and all of a sudden one day you are walking along 
and you fall over and die as the result of it. It is a common 
thing in our industry. 

Frankly, I am afraid of it. I can see no reason why I 
should use it when hydrogen cyanide does the same job. 
Now there are times when cyanide will not be successful. 
You can blame that sometimes on technique; you can 
blame that sometimes on weather conditions. 

You see it depends on the dispersion of the gas you get, 
no matter what you use. Sometimes a fumigant may not 
do a successful job for you. There may be a possi- 
83 bility of miscalculation on the concentration of the 
fumigant used. 

But I have used methyl bromide. I don’t want to use it 
any more, because it is that dangerous. 

Q. Did there come a time when you resigned from the 
Theodore Meyer Estate? 

A. Yes, sir. 

Q. When was that, and how did you do it, sir? 

A. Well, when I learned about this business of Mr. Meyer 
putting himself on the Washington pay roll, that was the 
culmination of several thoughts in my mind; specifically, 
the fact that my income had not increased, but had de¬ 
creased, while our business had increased. And I knew we 
had cut a tremendous number of expenses from the office. 
We had been hiring vehicles, renting them. I had eliminated 
this, and we bought our own vehicles, which were amortized 
over a five year period. 

Q. How much rent had you been paying for those ve¬ 
hicles ? 

A. That averaged between ninety and a hundred dollars 
a month per vehicle. 

Q. And how many vehicles did you have? 
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A. We had three or four. We had a different system than 
they had in Philadelphia. In Philadelphia they used to 
rent vehicles for a stated sixty, seventy dollars a month, 
but we didn’t. We paid, I think it was twenty or twenty-one 
dollars per week and five cents per mile, per vehicle, 

84 and it used to amount to about between ninety and 
a hundred dollars per month per vehicle. 

Q. You used four vehicles? 

A. I believe so. 

Q. That would be in the neighborhood of 360 dollars a 
month for the rental of these vehicles? 

A. Between three hundred and fifty and four hundred 
per month. 

Q. And when you purchased vehicles and started to use 
them, and amortize that over a five year period— 

A. That is right, sir. 

Q. How much did that amount to? 

A. Well, when I would buy vehicles, I used to get a dis¬ 
count on vehicles, and I would say that the Chevrolets we 
bought averaged around $1500 apiece, and the GMC’s about 
$1600 apiece. 

Q. Making six thousand and some dollars you paid for the 
four vehicles? 

A. Roughly. 

Q. That was spread over a five year period? 

A. So I have been told by Mr. Meyer. 

Q. And that cut down the expense of the business ? 

A. Yes, sir. 

Q. Was there anything else that caused you to submit 
your resignation? 

85 A. Well, there was a tremendous feeling of in-: 
security, primarily. We had men working for the 

company for 25, 30 years and died, and left widows and 
children, and when I would accost Mr. Meyer, “Well, how 
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about them? I don’t like her. To heck with her”—some¬ 
thing like that. 

It gives a man with three children a lot to think about. 
I had found Mr. Meyer over a period of five or sis years I 
knew him, an unstable man. 

Mr. Amram: I object, if the Court please. I have let this 
go on. Most of this is utterly immaterial, but I haven’t 
objected. If we are going to get involved in personalities, 
I object. 

The Court: That is opinion. 

Mr. Amram: I ask it be stricken out. 

The Court: All right. 

By Mr. Allder: 

Q. Where were the books of this company kept? 

A. Well, all the books and records were kept in Phila¬ 
delphia, with the exception of a little system of my own 
that I had in Washington. I had looseleaf cards in a folder. 
Those cards showed the name and address of the account. 
It would show the number of times per month that the 
account was serviced, and the price. 

Q. But any expenses taken from the Washington account 
by the Philadelphia, office, only appeared in Phila-. 
86 delphia on their books, is that right? 

A. That is right, sir. 

Q. Did they send you monthly statements? 

A. No, sir. 

Q. When did you learn that Martin Meyer had decided 
to charge the Washington office a hundred dollars a month 
for his own benefit? 

A. After he took it, when he told me in the car one day. 

Q. How soon after that did you tell you were leaving 
the company? 

A. Very shortly, about a week, I guess,—first of October. 

Q. And was that one of the major considerations of your 
termination of employment? 


A. Yes, sir, for the simple reason that there were a good 
many things that I didn’t know he was doing. 

Q. Snch as what, sir? 

A. Padding expenses. I conld never find ont what they 
were. 

Mr. Amram: I object to that, if the Conrt please. 

The Court: I think you had better be more specific. 

Mr. Amram: The original records are all here. I want 
to know exactly what he means by a statement like that. 

The Court: I sustain the objection. 

87 By Mr. Adler: 

Q. Can you explain in detail what you mean by 

that? 

A. Yes, sir. If I would go to a conference for the benefit 
of the company, all the expenses of that conference that I 
went to, were charged directly to my Washington office. 

Now when George Daudert went to California, allegedly 
for the benefit of the company, and George worked out of 
the Philadelphia office, a part of his expenses were charged 
to my office. A part of Martin Meyer’s expenses were 
charged to my office. Those things were not in accordance 
with the agreement I had with Martin Meyer. 

Q. Were they done without consulting you ? 

A. Yes, sir. After they were deducted, he told me about 
them. 

Q. Did you submit your resignation in writing? 

A. Yes, sir. 

Q. And that was when,—October 1st, 1952? 

A. Yes, sir. Primarily, on that date I called Philadelphia, 
and I wanted to talk to him, and he wasn’t there, and I 
spoke to Miss Mary, who was the office manager, and I 
told her I was leaving, and I told her why, because I told 
her the expenses were being padded and my income was 
being cut down. And she told me there must be some 
mistake. I said 4 ‘No, there is no mistake. I am leaving.” 
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And then 1 wrote the letter to that effect, that I was 
leaving. 

88 Q. And in the letter did you state what date you 
were leaving? 

A. In the letter I told them I would leave January 15, 
1953, or sooner if they wished. 

Q. And did you make an offer there about breaking in 
your successor? 

A. I frankly don’t remember, sir. I don’t remember 
whether I mentioned that. I don’t remember. The letter is 
here in evidence. I don’t recall. 

Mr. Amram: If Your Honor please, there is no such 
letter. No such letter was referred to at the prior hearing, 
or at this hearing. The letter is dated December 31st, 1952, 
not October first. 

The "Witness: There is a letter October 1st, 1952, a copy 
of which you have, Mr. Allder. 

Mr. Amram: It has never been offered. I have never seen 
or heard of it. 

The Plaintiff: I have never seen it. 

Mr. Amram: It has never been introduced here. 

The Court: Gentlemen, I have an engagement at three 
o’clock. So it is perfectly obvious. You said each of you 
would take an hour. We have now consumed three hours. 
We will not be able to finish trying this case tomorrow. I 
have a number of motions, so the matter will have to go 
over until Monday morning. 

89 Mr. Amram: Monday morning I will be in Passau, 
in Germany. I am taking a 1:30 plane on Sunday. 

The Court: How long will you be there? 

Mr. Amram: Two months. I will be back in October. I 
have depositions to take in Germany starting the 18th of 
August. 

The Court: How much longer are you going to be, Mr. 
Allder? 
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Mr. Allder: My direct will take another 10 minutes. 
Mr. Am ram: I donbt if I will cross-examine for ten 
rainntes. I don’t see anything. 

The Court: I will hear you at 9:30 tomorrow morning. 
Mr. Allder: We will suspend now? 

The Court: Yes, I think we might as well. I have another 
engagement. I will return these exhibits to you, Mr. Amram. 
Mr. Amram: I would just as soon let the Clerk keep them. 
(Whereupon, at 2:58 o’clock, p. m., an adjournment was 
had until 9:30 o’clock, a.m., August 14, 1953.) 

• • • • 

! 

89-A We certify that the foregoing is the official tran¬ 
script of the proceedings in the above cause on 
Thursday, August 13, 1953. 

Ernest Markwalter, 
Edward L. Bettis, 

Official Reporters. 

90 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION NO. 862/53 

Bertha K. Meyer and 
Martin Meyer, Trading as 
Theodore Meyer Estate, 

Plaintiffs , 

vs. 

Joseph J. Wineburgh, 

Defendant. 

Washington, D. C„ 

Friday, August 14, 1953. 

The hearing in the above-entitled cause was resumed, 
before the Honorable, Walter M. Bastian, Judge, at 9:30 
o’clock, a. m. 
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Appearances 


For the Plaintiffs: 

Mr. Philip W. Amram 
For the Defendant: 

Mr. H. Clifford Allder 

• t • • 

90-A INDEX 

WITNESS Direct Cross Redirect Recross 

Joseph J. Wineburgh 

(Resumed) 91 100 108 — 

• • • • 

(No Exhibits) 

• • • • 

91 Proceedings 

Thereupon— 

Joseph J. Wineburgh, 

the Defendant, resumed the stand, and, having been pre¬ 
viously duly sworn, was examined and testified further as 
follows: 

Direct Examination (Continued) 

Mr. Allder: Shall we proceed, Your Honor? 

The Court: Yes. 

By Mr. Allder: 

Q. As I recall, at the close of yesterday’s session we were 
discussing— 

The Court: The question of a letter. 

Mr. Allder: Yes, sir. I want to clear that up. 

Q. Mr. Wineburgh, after reflection, what is your testi¬ 
mony now,—did you send a written communication October 
first or second of 1952? 

A. No, sir. I was in error. My written communication 
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was the end of December. It was a verbal resignation on 
October first, 1952 to Miss Mary, the office manager in 
Philadelphia, which was later confirmed in a snbseqnent 
conversation to Mr. Meyer. 

Q. And in that conversation, did yon tell him why you 
were leaving? 

A. Yes, sir. 

92 Q. What did you tell him? 

A. I told Mr. Meyer I was leaving January 15th, 
1953, or sooner if he wished, which would give him time 
to replace me. And I told him that the reason I was leaving 
was because it was too much of a problem trying to keep 
track of money due me, that there were monies I had earned 
that I wasn’t getting, and that— 

Q. Now at any time after October first or second, when 
you had that conversation with him, did you retract that 
resignation? 

A. No, sir. I never retracted the resignation. He asked 
me if I would, and I never did. 

• j 

Q. You continued to tell him you were going to leave 
the company? 

A. There was no further discussion. After about two 
days after that, he called me at home one night at seven 
o’clock, and told me something about the fact that he was 
going to give me some more money. And he said to me: 
“Are you going to stay?”. And I said “I won’t discuss 
anything like that with you on the telephone. My resigna¬ 
tion still stands.” There was no further discussion of it 
from that day on. 

Q. And then you wrote him on December 31st, 1952? 

A. Approximately that date; yes, sir. 

Q. That letter is in evidence here? 

A. Yes, sir. 

Q. You told him what in that letter? 
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A. I told him I was leaving. I tried to make the letter 
as nice as possible. I told him he had better get a replace¬ 
ment for me, because my resignation still held for the 15th 
of January. 

Q. Now, when you left Mr. Meyer, did you turn every¬ 
thing over to your successor? 

A. Yes, sir. 

Q. You didn’t take anything from the company yourself? 

A. No, sir. 

Q. Now, since April, when the preliminary injunction 
was put into effect, have you continued in any business of 
this nature? 

A. Yes, sir. I have been trying to. 

Q. What has been your income from that time until now? 

A. Well, it has been between forty and fifty dollars a 
week, sir. 

Q. Have you suffered any financial loss? 

A. Yes, I have, sir. 

Q. How much? 

A. Well, I owed about $3500 on my house. I now owe 
eight thousand, and I have a mortgage on my car for a 
thousand dollars. I owe a thousand dollars on my car. 

Q. And what necessitated that, sir? 

94 A. Well, I just couldn’t do any business, Mr. All- 
der. There was nobody I could do business with. No 
matter who I tried to go to, there was a prior connection. 

Q. Did you try to get business with the United States 
Government? 

A. Yes, sir. 

Q. What branches did you go to, sir? 

A. Well, all contracts—all Government contracts run out 
at the end of the fiscal year, and in June I went to Civil 
Aeronautics Administration over at the Washington Na¬ 
tional Air Port, and told them I would like an invitation 
to bid on the extermination over there, and the Purchasing 
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Agent over there advised me that I wasn’t permitted to bid 
on it, because he had received a letter from the Meyer Com¬ 
pany advising him that I was under litigation and that I 
would be forced out of business, and consequently they 
couldn’t let me bid. 

Q. That is at the Washington National Airport? 

A. Yes, sir. 

Q. How about the Navy Department? 

A. The Purchasing Officer at the Naval Security Station 
told me the same thing. The Purchasing Officer at the 
Naval Air Station told me the same thing. 

Q. Did you try any other G-overnment agency? 

A. Well, the Navy, and the C.A.A. I believe were the 
two main—oh, National Capital Parks. I got an invitation 
to bid on some work from them, and I bid on it. And 
95 when I went down for the bid opening they didn’t 
open my bid. They told me that I wasn’t permitted 
to bid because there was litigation against me. 

Q. Did you have occasion to go to H. G. Smithy Com¬ 
pany? 

A. Yes, sir. 

A. Well, the situation is this: I have a personal friend 
who owns a tremendous number of apartment buildings 
in this area, and for years I have been trying to get business 
from him. But I don’t know what it was in the past contact 
with my former employers—he wouldn’t do business with 
me, plus the fact he didn’t want to go to bat too strongly 
with the Smithy Company. 

But about a month ago I went in to see him, and I ex¬ 
plained my situation to him, that I just couldn’t make a 
living, and he agreed to give me the business for his apart¬ 
ment houses—(Sam Magassin)(?). So we went down to 
the H. G. Smithy Company, and they were going to give 
me some of their business, when I learned that I had done 
a termite job for the H. G. Smithy Company two or three 
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years ago, and as a result of that, and this injunction, I 
couldn’t do business with them. I couldn’t take their busi¬ 
ness. 

Q. And during the five years or more than you were 
with the Meyer Estate, only one job was done for H. G. 
Smithy? 

A. That is right, sir. 

*i6 Q. And because of that, you could not deal with 
them, under the terms of the injunction? 

A. That is right, sir. 

Q. Now, I call your attention to Drey fuss. What did 
you do with them? 

A. Well, when I originally came with the Meyer Com¬ 
pany we were getting business- 

Q. Give me their full name, will you? 

A. It is Dreyfuss Brothers. It is David and Edmund 
Dreyfuss. David Dreyfuss is the active manager there. 

Q. What business are they in? 

A. Real estate and property management, and property 
investment. When I originally came with the Meyer Com¬ 
pany, they were giving their exterminating business to 
three or four different companies,—the American Disin¬ 
fectant Company, West Exterminating Company,—and we 
had about twelve or fourteen dollars of their business. 

Q. You mean twelve dollars per month? 

A. Per month. Yes, sir. Well, David Dreyfuss was a 
friend of mine. Through constant bickering with him and 
constantly pestering him, he gradually turned over the 
overwhelming majority of their business to me. And I be¬ 
lieve when I left we were doing around about eighty, ninety 
dollars a month business with him. 

Well, he handles property for different people in 
97 town, and one of his maintenance managers con¬ 
tacted me and told me they had just taken over some 
new property for new people, and asked me if I wanted to 


take it over. And under this injunction I can’t, because I 
would be getting paid by Dreyfuss Brothers. 

Q. I call your attention to Shannon and Lux. Were they 
ever a customer of the Meyer Estate? 

A. Yes, sir. 

Q. To what extent? 

A. Sir? 

A. Well, in 1947, when I first came with the Meyer Com¬ 
pany, we had a small account. I know it was small. It 
was under ten dollars per month, and it was discontinued 
in 1947, I think. Well- 

Q. No business was done with them from that time on 
until you left the Meyer Company? 

MR. ABRAM: I object. 

A. No, sir. 

Q. (By Mr. Allder) Have you contacted the Shannon 
and Lux since this injunction has been in effect? 

A. Yes, sir. I have gone to Shannon and Lux, in the 
middle of April, and they were going to give me some busi- 
nesn, and then when I checked with counsel, I was advised 
that I wasn’t permitted to take their business, for 
98 the simple reason that they were a customer of mine 
back in 1947, so I can’t take any of their business. 

Q. And what would their business amount to today, sir? 
MR. AMBRAM: Objected to. 

THE COURT: I think I will have to suntain the 
objection. 

i 

By Mr. Allder: 

Q. Relative to Safeway Stores, were they a customer of 
the Meyer Estate at the time you were working there? 

A. Yes, sir. We had a little store. This was an account 
of the Meyer Company when I took over,—a really low 
figure of three dollars a month. That account was discon¬ 
tinued by the Safeway Stores, oh, about three years ago. 


Q. And since January 15, of this year, have you con¬ 
tacted Safeway concerning your service with them? 

A. Yes, sir. I met one of the managers at a Board of 
Trade meeting. I talked with him, and he told me he would 
be glad to turn over some of the business, he was going to 
consolidate it. They had three or four exterminating com¬ 
panies taking care of their business. They were going to 
consolidate, and I was to get it. And on advice of counsel 
I was told I wasn’t permitted to take that. 

Q. The Meyer Estate hadn’t serviced them for three 
years. Is that right? 

A. Approximately. 

99 Q. How about Howard Johnson? 

A. Well, the Meyer Company had been doing ex¬ 
terminating service here in Washington for Red Circle, I 
believe it is, for many years. Howard Johnson bought that 
place of business about three, four years ago, and the min¬ 
ute they got it, I got notification for discontinuance of 
service. 

So I went to see the manager, and he told me that he 
would never do business with the Theodore Meyer Com¬ 
pany, because he had some altercation with one of the other 
Meyer representatives in the past, and didn’t want to do 
any business with them. 

Well, I went to see him, and I tried to work up a deal to 
do exterminating service for the Howard Johnson stores 
through their office, for the Howard Johnson places in the 
area here. But upon advice of counsel, I wasn’t permitted 
to do business with them because for one month I had done 
business with Howard Johnson back in 1949 or 1950. 

Q. During the five years that you were with the Theo¬ 
dore Meyer Entate, and the business increased, can you 
tell us how that increase came about? 

A. Well, you just go to all your friends. You just canvass 
every one of the friends that you have, and you keep visit- 
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ing them, and keep hitting them, and keep asking them for 
their business, and that is the way you get your business 
in the pest control business. 

100 Q. During that five years, did you just about ex¬ 
haust the number of friends you had that you could 
go to for that sort of business? 

A. Just about, sir. 

Q. So you now find yourself in the position you are in 
because of that? 

A. Yes, sir. 

_ ! 

Mr. Allder: You may examine. 

CROSS-EXAMINATION 
By Mr. Amram: 

Q. You definitely made up your mind before October 
1st, 1952 that you were going to leave? You were settled 
on that in your own mind, weren’t you? 

A. Yes, sir. It was during those few weeks before October 
first that I considered it all and came to the decision that 
that was the only thing for me to do. 

Q. And there was nothing that the company could have 
done that could have changed your mind? You were set? 

A. Well, that is a hard question to answer, sir. I had been 
firmly convinced that I had been victimized. 

Q. And the victimization, I think you said in your direct 
testimony, consisted of this partnership salary, and also this 
trip to California? j 

A. No. Those were a few. 

Q. Yes. You didn’t mention any others that I re- 

101 call. Now, had you already made your plans before 
October first?— 

A. No. 

Q. —1952, to organize a new business? 

A. No, not before October first. 

Q. And when did you make those plans? 

A. In October. 
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Q. As soon as yon had settled with Mr. Meyer that yon 
were definitely resigning as of the 15th of January, uncon¬ 
ditionally? 

A. That is right, sir. 

Q. And yon confirmed that to him again in these conver¬ 
sations that he testified about when he was on the stand? 

A. I don’t recall the conversations he testified about. I 
confirmed it with him in the telephone conversation of the 
afternoon of October first. I further confirmed it in the 
telephone conversation he made to me at my home one night 
about seven o’clock. 

Q. A day or two later? 

A. Yes, sir. 

Q. And in those two conversations, you confirmed your 
firm resignation as of the 15th of January? 

A. Yes, sir; or sooner if he wished. 

Q. Which you never withdrew? 

A. That is right, sir. 

Q. Now, when you made up your mind that you 
102 were going to go into the pest control business for 
yourself, I gather from the testimony of the last ten 
minutes that you had anticipated that your business would 
come substantially if not entirely from the friends whom 
you had been soliciting and for whom you had been render¬ 
ing service during the previous years? I think if I under¬ 
stood you correctly, you said that was your only source of 
business, sir? 

A. That is right. That is right. 

Q. And that is where you expected to get your own busi¬ 
ness to operate? 

A. That is right. 

Q. Now, how did Meyer get the contract at the Washing¬ 
ton National Airport? Who solicited it? 

A. Well, now, there is no solicitation of Government con¬ 
tracts, sir. You bid on them every year. 


Q. Who bid? When was the first time yon got it? 

A. The first time I got it? 

Q. No, the first time Meyer got it? 

A. I don’t know. It was prior to my time. They had one 
little thirteen dollars a month contract the year I was there. 

It was a contract that they- 

Q. What do yon mean, “the year I was there”? That 
doesn’t mean anything. 

A. Well, I came there in September of 1947. 

Q. 1947. Now, they must have gotten a contract for 
103 thirteen dollars a month? 

A. Effective June 1,1947. 

Q. And then did you bid every year thereafter? 

A. Yes, sir. 

Q. And did you get it every year thereafter, or only some 
years? 

A. No, I got it every year. 

Q. Every year? 

A. Yes, sir. 

Q. And you personally serviced the account? 

A. Yes. 

Q. You personally dealt with the people at the Airport 
and in the surrounding buildings ? 

A. Yes, sir. 

Q. And did they call on you personally when they wanted 
service? 

A. No. They called the office, if that is what you mean, 
they didn’t call me personally. They called the office. 

Q. Did you have any personal special accounts with any 
of the supervisory people? 

A. Well, Dan Meenahan, who was the safety engineer at 
the Airport is a very old friend of mine. I know Dan since 
1940. 

Q. You both worked together? 
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A. Not only that. I knew him in Brazil, too. He was on 
one of the teams sent down by the American Govern¬ 
ment. 

104 Q. Now, the Navy contract that was mentioned, 
did Meyer have that when yon came? 

A. Which one, sir? 

Q. The one you referred to. I don’t know what it is. 

A. Well, there were several. There was one at the Naval 
Airport. 

The Court: The Naval Air Station? 

The Witness: The Naval Air Station. The one at the 
Naval Air Station, they had a contract there for $1.9.75 a 
month, and I had built that one up to $39.75 a month, with 
several special jobs that amounted to about four or five 
hundred dollars per year in addition. 

Q. How about National Capital Parks, did Meyer have 
that when you came? 

A. No, sir. 

Q. Did you build that up also? 

A. Well, it is not built up, sir, with the National Capital 
Parks. I got wind of the fact that Lee Mansion over in 
Arlington Cemetery had gotten a number of (beetles) in 
it. So I went to see the man in charge, and described the 
method of fumigation that would eliminate them. And they 
put out invitations to bid on it, and I think two companies 
bid on it—the Meyer Company, and the American Disinfec¬ 
tant Company, and ours was the lower bid. 

Frankly, we wanted it very much for a prestige job. 

105 And we didn’t lose any money on the job, either. And 
we got that. That was one piece of work that we did 

for National Capital Parks. 

Q. Now, let’s go to Dreyfuss Brothers. How much was 
their contract when you originally came? 
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A. Well, as I had testified before, about twelve, fourteen 
dollars a month. We were doing a couple of buildings over 
on First Street 

Q. How big did you build that up ? 

A. I don’t recall, sir, seventy—eighty dollars per month. 
I don’t recall. 

Q. Was Dreyfuss a friend of yours? Is he a friend of 
yours ? 

A. Yes. 

Q. Now, altogether, Mr. Wineburgh, when you left in 
January, 1953, approximately how big was Meyer’s list of 
customers ? 

A. You mean the- 

Q. Number. 

A. The monthly contract customers ? 

Q. The total number of active accounts on the books. 

A. Well, that is—that question if answered doesn’t give 
you the proper picture. Active accounts on the books are 
the ones that are under regular contract. 

Q. About how many of those were there? 

106 A. I would say about four hundred. 

Q. And on top of that there were special jobs that 
Mr. Meyer testified to, spot jobs for termites in houses that 
were perhaps one shot operations ? 

A. In termite work the quantity or number of accounts is 
significant. There are only forty, fifty of those a year. Say 
my friend Mrs. Jones has roaches in her house. She calls 
Joe Wineburgh, because it was constantly my plan in a 
form of self-ridicule to call myself the bug man, or rat man, 
whereby people would get to know what business I was in. 

Q. Let’s take two, three, or four hundred active accounts 
on the books- 

A. Monthly contracts? 

Q. Monthly contracts. 

A. Yes. 
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Q. How many of those did Meyer have on their books 
when you came there in 1947, and how many of them had 
yon built up during the interim? 

A. Well, I would say that when I got there—by way of 
explanation, sir, things were in pretty rough shape. 

Q. I know all about that. 

A. Well, let me explain. 

Q. Cut it short, please. 

A. We eliminated quite a few of them. Some were oper¬ 
ated at a loss. Some we built up. Well, I would say 
107 that when I left that between ninety and ninety-five 
per cent of the accounts were good. I had gotten my 
friends. I had solicited. 

Q. Were there previous accounts which had been small 
and which you had built up by your own efforts ? 

A. A few, sir. 

Q. But 90 to 95 per cent were new accounts that you got? 

A. Yes, sir. 

Q. Had you, prior to the time you went to work for Meyer, 
in your rather wide and broad experience that you testified 
to, had you ever been in the pest control business publicly, 
on a commercial basis? 

A. Well, I worked for the Segal Realty Company. 

Q. But you were just working as an employee of that 
company. Segal wasn’t in the pest control business? 

A. No, sir. 

Q. You just did the pest control work for that company? 

A. That is right. 

Q. What I meant was, had you ever worked, either on 
your own or in any manner in a business like Meyer’s, which 
is a pest control business, operating for the general public? 

A. Well, in the work for the District of Columbia I was 
running a far bigger exterminating business than the Meyer 
Company. 
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108 Q. I didn’t say on the public pay roll. I mean a 
private pay roll, or business. 

A. On a private pay roll, with the exception of the Segal 
Company, no. 

Q. I don’t want to embarrass you by this question, but 1 
just want to ask you a couple of questions before I am 
finished. To be perfectly candid, and with all due modesty, 
you really consider that you are considerably better quali¬ 
fied technically in this field than Mr. Meyer, don’t you? 

A. Yes, sir. 

Q. And also with due modesty you also think that when 
it comes to running an office and handling customers, you 
perhaps are even better in that field, too, don’t you? 

A. Well, I think my experience has proven that. 

Q. Your answer is yes? 

A. Yes, sir. 

Q. The $5500 you referred to in your testimony, is that 
the money you borrowed to put into the capital of your 
Joseph Wineburgh Exterminating Company? 

A. Yes, sir. 

Mr. Amram: Thank you. That is all. 

Mr. Allder: I have one other question, Your Honor. 

REDIRECT EXAMINATION 
By Mr. Allder: 

Q. You testified there were about 400 accounts in 

109 the Washington office when you left? 

A. Yes, sir. 

Q. Can you tell us how many accounts there were that 
were closed during the five years you were there, that were 
on the books? 

A. Well, it is hard to say. Exterminating contracts come 
and go. I would say that there were several hundred. 

Q. Well, would it be as many as Mr. Meyer testified 
yesterday, that he estimated that there were at least a 
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thousand accounts during that five year period, including 
the 400 active ones and 600 that had been closed? 

A. Oh, there were more than that, a good deal more—a 
lot of these one shot jobs—there are a tremendous number 
of those. 

Q. What is your estimate of the number of accounts you 
are forbidden under the terms of the temporary injunction 
to service, or to work for sombody who does service them? 

A. Well, including real estate companies which have a 
tremendous number of buildings under their control, I would 
say about three or four thousand. 

Mr. Amram: I object to that, if Your Honor please. 

Mr. Allder: I have no further questions. 

The Court: Let me ask you this question: These 400 ac¬ 
counts that were on the books at the time you left, they were 
the only ones that you had that were what we might 
110 call steady customers; is that right? 

The Witness: That is right. 

The Court: And the others you had were spot jobs that 
you might have had, for instance, I might have at one time 
called you up because there were termites in my house? 

The Witness: Or just roaches, and then probably never 
call me again for ten years. Yes, sir. 

The Court: Very well. 

Mr. Amram: Nothing further for the plaintiffs, if Your 
Honor please. No rebuttal. 

Mr. Allder: That is all the testimony we have. 

The Court: Gentlemen how long do you want to argue 
this case? 

Mr. Amram: Just a few minutes for me. 

Mr. Allder: I can’t estimate the time. 

The Court: Let me ask you before you start to argue: Do 
you contend that anybody who ever did any business with 
this company, that this man is not entitled to service? Or 



do you contend it is only those people who were on the 
books at the time this gentleman left! 

Mr. Amram: As the contract is drawn it would seem to 
me clearly to include the former group. 

The Court: It says customers. 

Mr. Amram: Yes. 

The Court: If you have a client who is mistaken 

111 enough to leave you and employ me, he would no 
longer be your client. 

Mr. Amram: Yes I appreciate that there is a point there 
for difference of opinion. Obviously, the only real issue 
here is the fact that this is not the kind of contract which is 
so often enforced, in which one man is compelled to stay out 
of business entirely when he leaves. 

The Court: No he doesn’t say he is to stay out of business. 

Mr. Amram: And I want to emphasize that. He isn’t to 
stay out of business. The only thing he has to do is to get 
business on his own, instead of taking it from his former 
employer. 

I appreciate that there could be a difference of opinion as 
to whether or not he would be taking business from his 
former employer if on the day of his resignation the em¬ 
ployer didn’t have that business. I think that is your point. 

The Court: That is right. He spoke about one man who 
was dissatisfied with the service that he had previously 
gotten, and he wouldn’t go on with your man at all. You 
don’t contend that under those circumstances that man was 
still a customer, even if he at one time did a job there 1 

Mr. Amram: Technically he has been a customer. I don’t 
think the injunction- 

Mr. Allder: That is the way the injunction reads, 

112 Your Honor. It says anyone who was a customer 
during the entire five years that he was manager of 

the local office. 


The Court: All right. I will hear you, Mr. Amram. 
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(Whereupon, counsel for the parties argued the case to 
the Court, the verbatim transcript of which argument is 
by direction of counsel not included in this transcript. 

Following the argument of the case the Court took the 
matter under advisement for later decision.) 

I certify that the foregoing is the official transcript of 
the proceedings in the above cause on Friday, August 14, 
1953. 


EDWARD L. BETTIS 
Official Reporter. 
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- EXHIBITS 

* Meyer & Wineburgh—CA 862-53 

* Plaintiff’s Exhibit No. 1 

* Filed Mar. 11, 1954, Harry M. Hull, Clerk 

h EMPLOYMENT AGREEMENT 

Agreement made this 3rd day of September, 1947, by 
+ and between Theodore Meyer Estate, hereinafter called 
¥ the Company, and Joseph J. Wineburgh of Washington, 
D. C., hereinafter called the Employee, Witnesseth. 
r Whereas the Company is engaged in the Eastern half of 

► Pennsylvania, in the State of New Jersey South of Hope- 

well and in and about the cities of Baltimore, Maryland; 
Washington, D. C. and Wilmington, Delaware, in the ex- 
r * terminating business in all its branches, including manUfac- 
t turing and selling of all forms of products for exterbaina- 
tion, also performing exterminating services in all of its 
branches, in every type of building including apartments, 
■*r restaurants, ships, factories, hotels, etc.; and whereas, the 
parties hereto acknowledge that the good will, continued 
patronage and the list of names and addresses of its custo¬ 
mers constitute the principal assets of the Company—the 
-• same having been acquired through the outlay of consider- 
able time, money and effort; and 

Whereas, the Employee has been employed by the Com- 

* pany on the terms and conditions hereinafter set forth, ex- 
r * cept as to the duration of employment, and in connection 

with his employment he has become or will become ac¬ 
quainted with many of the said customers, their names, 

* addresses and requirements, and will become acquainted 
with other and future customers, and with other of the 
Company’s business and confidential matters, and 

Whereas, the parties hereto are desirous of providing 
r for the continuance of said employment and desire in con- 

.4 ; 

A 


A 
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(Whereupon, counsel for the parties argued the case to 
the Court, the verbatim transcript of which argument is 
by direction of counsel not included in this transcript. 

Following the argument of the case the Court took the 
matter under advisement for later decision.) 

I certify that the foregoing is the official transcript of 
the proceedings in the above cause on Friday, August 14, 
1953. 


EDWARD L. BETTIS 
Official Reporter. 
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Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 1 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

EMPLOYMENT AGREEMENT 

Agreement made this 3rd day of September, 1947, by 
and between Theodore Meyer Estate, hereinafter called 
the Company, and Joseph J. Wineburgh of Washington, 
D. C., hereinafter called the Employee, Witnesseth. 

Whereas the Company is engaged in the Eastern half of 
Pennsylvania, in the State of New Jersey South of Hope- 
well and in and about the cities of Baltimore, Maryland; 
Washington, D. C. and Wilmington, Delaware, in the ex¬ 
terminating business in all its branches, including manufac¬ 
turing and selling of all forms of products for extermina¬ 
tion, also performing exterminating services in all of its 
branches, in every type of building including apartments, 
restaurants, ships, factories, hotels, etc.; and whereas, the 
parties hereto acknowledge that the good will, continued 
patronage and the list of names and addresses of its custo¬ 
mers constitute the principal assets of the Company—the 
same having been acquired through the outlay of consider¬ 
able time, money and effort; and 
Whereas, the Employee has been employed by the Conj- 
pany on the terms and conditions hereinafter set forth, ex¬ 
cept as to the duration of employment, and in connection 
with his employment he has become or will become ac¬ 
quainted with many of the said customers, their names, 
addresses and requirements, and will become acquainted 
with other and future customers, and with other of the 
Company’s business and confidential matters, and 
Whereas, the parties hereto are desirous of providing 
for the continuance of said employment and desire in con- 




nection therewith to reduce to writing their agreement, 
including the mutual covenants heretofore entered into 
orally. 

Now, Therefore, This Agreement Witnesseth: 

1. The Company agrees to continue to employ the Em¬ 
ployee in its employment for at least one week from the 
date hereof, and to pay him a salary of Eighty Dollars 
($80.00) per week, subject, however, to modifications and 
understanding that such modification shall at no time and 
in no respect otherwise change or modify this agreement. 

2. The Employee agrees to faithfully serve the Company 
at least the period aforesaid and to devote to the service his 
entire time and attention, and further covenants as follows: 

(a) That he will not during his employment or after the 
end thereof, irrespective of the time, manner or cause of its 
termination, directly or indirectly disclose to any person, 
firm or corporation, the name, address or requirements of 
any customers of the Company or any of its branches, and 
that he will not divulge any other information that he has 
acquired, or that he shall have acquired during this period 
of employment. 

(b) That upon the termination of his employment, irre¬ 
spective of the time, manner or cause of said termination, 
he will surrender to the Company all lists, books and rec¬ 
ords of or in connection with the Company’s customers or 
business and all other property belonging to the Company. 

(c) That he will not for a period of five years after the 
end or termination of his employment, irrespective of the 
time, manner or cause of the said termination directly or 
indirectly, either as principal, agent, employee, employer, 
stockholder, co-partner or in any other individual or repre¬ 
sentative capacity whatever, solicit, serve or cater to, or 
engage, assist, be interested in or connected with any other 
person, firm or corporation soliciting, serving or catering 
to any of the customers served by him, or by any other em- 
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ployee of the Company, within a radius of thirty miles of 
any office or offices with which he has been directly con¬ 
nected. 

(d) It is expressly agreed that Covenants (a), (b) and 
(c) shall inure to the benefit of the Company and its suc¬ 
cessors and assigns. i 

3. After the expiration of the term of employment set 
forth in paragraph 1 hereof, if the Employee is continued 
in the Company’s employ thereafter, this agreement shall 
be deemed automatically renewed, and shall continue in 
force until terminated by either party as hereafter pro¬ 
vided. This employment may be terminated at any time 
either during the original term of employment or thereafter 
by either party hereto, upon notice in writing to the other 
party. In lieu of giving such notice, the Company may pay 
the Employee the amount of salary due to date of such 
notice at end of week following said notice. It is expressly 
agreed, however, that a breach of this provision by the Com¬ 
pany shall in no way affect the Company’s rights and the 
Employee’s obligations under covenants (a), (b), and (c) 
hereof, but the employee shall have his remedy at law for 
damages for such a breach. 

Witness the hands and seals of the parties hereto, the 
day and year first above written. 

Witness: 

: 

/s/ A. J. Murray 

Theodore Meyer Est. 

/s/ Martin T. Meyer 
/ s/ Joseph J. Winebubgh 
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Meyer & Wineburgh—GA 862-53 
Plaintiff’s Exhibit No. 2a 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 
THEODORE MEYER EST. 


Dear Martin, 

I attended the meeting in Richmond on Saturday. Cissel, 
Oser, Buettner, and several others were there. The main 
purpose of the meeting was the formation of the Virginia 
State Pest Control Association. As did all the others, the 
Theodore Meyer Estate joined the association as an active 
charter member. The cost of the dues, annual, was $10.00, 
which I paid. I put your name up as company representa¬ 
tive, with myself as an alternate. The basic reason behind 
the formation of this association was to combat the attempts 
of a certain individual who is trying to get a strangle hold 
on the industry in the state. It seems as though legislation 
was proposed which would make it necessary for each con¬ 
cern working in the state to maintain offices in each indi¬ 
vidual county in wffiich they are working, and make each 
manager take an examination in entomology, chemistry, 
etc., before they could operate a business in the state. The 
man behind this legislation, who is a P.C.O. himself, would 
have himself placed on a board as a P.C.O. member. This, 
it was felt, would give him a strangle hold on the industry, 
because it would be his responsibility, under the proposed 
legislation, to make recommendations as to who should 
obtain, and who should continue to keep, their licenses. 

I had no particular idea in mind concerning the “Feed 
People . . . Not.Rats” pamphlets. I just thought perhaps 
you would be interested. 

The bonus did arrive, and I want to thank you for it. 
Should any more be forthcoming, and I hope they will, can’t 
we arrange them on a gift basis. As I had said to you here 



in Washington, you are legally permitted to give me as 
much as $3,000.00 per year in gifts. The only reason I 
mention this is because I am in bad financial shape, and 
every penny counts. 

In view of the low cost of the crystals, and my optimistic 
attitude, would you please have Fox send me another drum. 

Don’t forget to see the B and O man in Baltimore when 
you get there Thursday. i 

Regards, 

/s/ Joe. 

JJW :kad 


Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 2b 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

Philadelphia, Pa. 
March 23, 1948 

i 

Mr. Joseph J. Wineburgh 
Martin T. Meyer 

Dear Joe: 

Regarding the bonus, the only way that we as a partner¬ 
ship could give you it tax free would be to charge it against 
our personal drawing accounts, and then we would have to 
pay the taxes. Sorry. 

Thanks for the report on Virginia. From the general 
set-up it seems as if Orkin was the Organization, but I can’t 
imagine any single P.C.O. who would want himself placed 
on the board, except Luther Church who doesn’t have the 
qualifications that would be demanded of others. 

We are shipping the crystals. 




Mr. Partee will not be in Baltimore this Thursday, so I 
telephoned him yesterday and his Chief Clerk will have 
some information for me when I go down this week. 

Yours very truly, 

MTM :S 


Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 3 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

Phila. 

12/23/49 

Dear Joe: 

The November statement has just been completed and 
shows a Washington profit of almost $400.00. However, 
we are not issuing you any profit sharing dividend at this 
time since December may show a loss. When the December 
statement is complete we will balance the two months and 
send you any dividend earned. 

Sincerely yours, 


MTM :H 
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Plaintiffs Exhibit No. 4 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 
THEODORE MEYER EST. 

Inter-Office Correspondence 

Washington, D. C. 

12/21/51 

To: Mr. Martin T. Meyer 
From: J. J. Wineburgh 

If you check the October inventory, you will see 4 gals, 
of Chlordane emulsion, 60%. The labels fell off the bottles, 
so we changed them all to 50% rather than make an error. 
We are using this stuff mainly for termite soid treatment 
anyhow. ! 

No, we did not raid John’s truck ... we went through 
every vehicle here, including the Austin. What we came 
up with was merely added to the inventory. The extra 30 
lbs. of grain w/strychnine was a full small drum that was 
hidden in the termite truck. The moth chek was left in the 
truck also . . . Parker had not returned the one remaining 
gallon he had not used on a job to stock and it was in a 
carton for some time. The oil of cinnamon was my fault.; 
I had it in a kit that I carry in the Austin. The 34 oz. of 
1080 powder turned up in the back room the day after you 
raised hell with the men about shortages of materials. It 
was the stuff in the one oz. cans. 

! 

All changes in equipment from new to used will be accom-; 
plished as per your instructions. 

I resent your statement that our inventory is in a mess. 
You should have said “A helluva mess”. It is all straight¬ 
ened out now and will not cause any more trouble. 

I will see you in Philadelphia on January 19, 1952, G-d 
willing. I am leaving for N.Y. tomorrow afternoon and will 




be back in Washington Sunday nite. My guts feel fine . . . 
X hope! 

Merry Xmas, Happy Chanukah, Joyeaux Noel, Frohliche 
Weinachtseit, Bon Noel, ;*/$3%—&”# (Chinese). 

Thanks loads, Boss Man, for a swell year. May next year 
bring us more business, more fights, firmer friendship, less 
ulcers, and plenty health. 

Sincerely, 

/s/ Joe 

Meyer & Wineburgh—CA 862-53 


Plaintiff’s Exhibit No. 5 

Filed Mar. 11, 1954, 

Harry M. Hull, Clerk 


Phila., Pa. 

March 1, 1952 

Dear Mr. Wineburgh: 


After Depreciation the profit for the year 1951 for Wash¬ 
ington is $15,773.59. Following is the recapitulation of the 

bonus for the year. 


Profit for year 

$15,773.59 

Bonus paid on account 

2,954.53 

Gross profit 

18,728.12 

15% of gross profit 

2,809.22 

Bonus paid during 1951 2,954.53 

Bonus overpaid 

145.31—due Theo. Meyer 


We have sent you $100 on account of 1952 bonus and 
when January and February statements are completed we 
will send you a statement at that time. 


Yours very truly, 


M. 
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Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 6 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 


Phila., Pa. 
July 29, 1952 


Dear Mr. Wineburgh: 

I sent you an adding machine tape with your pay check 
last Thursday but did not have time to write an explana¬ 
tion. Here it is. 


During 1951 for the first quarter your total pay was 
$1812.67 and during the second quarter $2905.43 or a total 
of $4718.10. During 1952 during the first quarter you re¬ 
ceived $1742.44 and during the second $2800.80 or a total 
of $4543.24, or only $174.86 less than during 1951. How¬ 
ever, if you recall we overpaid you during 1951 by $145.31 
which amount was deducted from you during 1952. So 
actually there is very little difference between the two 
years for the first six months. You received 27 weekly pays 
during the same period in 1951 and 1952. The extra week 
in both years was vacation pay. 

I hope this is clear and if you have any questions, ask. 

Very truly yours, 


Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 7 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

February 23, 1953 

Mr. Joseph J. Wineburgh 
2605 Spencer Drive 
Chevy Chase 15, Md. 

j 

Dear Mr. Wineburgh: 

I am sure you will be interested to know that our account¬ 
ant, Mr. Boyce, has completed the work on the financial 


i 
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statement for 1952 and the readjustment of the Weiden- 
hammer job on which we owe you $40.50 and when we re¬ 
ceive payment from the customer, we will send you this 
amount. 

We owe you a balance of $11.79 on your percentage of 
our 1952 Washington profits and check for this amount is 
enclosed. 

Very truly yours, 

Theodore Meyer Est. 

By: Martin T. Meyer 

MTM :vmr 
Enel. 


Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 8 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 
THEODORE MEYER EST. 

Inter-Office Correspondence 

Washington, D. C. 
December 31, 1952 

To: Martin T. Meyer 
From: J. J. Wineburgh 

Dear Martin, 

•I have heard nothing further from you relative to my 
resignation which was tendered on October 1, 1952. We 
had entered into no further discussion about it since shortly 
after that time. Since the time is drawing near when I must 
leave I think it proper to remind you of this in order to 
have someone else come down here as my replacement. My 
last day of employment will be January 15, 1953. 

There are many reasons which motivated my resignation. 
Foremost was the one of security. The thing which so 


vividly brought this to my mind was the situation of Joe 
Kopf. Frankly, we’re living in a fast world and if one of 
us were to leave this world, a tremendous load is placed on 
the shoulders of the person who must carry on as the main 
source of family support. I have always stated I could not 
accept charity and I am sure that my immediate family 
would feel the same. The thought of the present situation 
in which Joe Kopf’s widow and children find themselves, 
after Joe had spent 31 years in your employ, is constantly 
before me. I do not blame you for this since that is the way 
of life. However, I would not like to see my family in a 
like condition. 

1 have always felt that mine would be a full, though com¬ 
paratively short, life. If God wills it so then it is my respon¬ 
sibility to make ample preparations while I am yet in my 
prime for my family. If, and when, my time comes, some 
source of income, duly deserved and truly earned must be 
available other than Social Security benefits to my family^ 

This is the main reason why I must seek another field of 
endeavor wherein something tangible will be available for 
my family. 

After almost six years of close association with you I 
must remind you once again, with deep regret, that my final 
day of service with the Theodore Meyer Estate will be 
January 15, 1953. 

Sincerely, 

/s/ Joe 

J. J. WlNEBURGH 





Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 12 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

Telephone Telephone 

SLigo 2433 JUniper 5-2433 

ALLIED CHEMICAL SERVICES 
2604 Spencer Road 
Chevy Chase 15, Md. 

Termite Control Mothproofing General Extermination 

Fuminations 


Meyer & Wineburgh—CA 862-53 
Plaintiff’s Exhibit No. 13 
Filed Mar. 11, 1954, Harry M. Hull, Clerk 

The Washington Post 
Tuesday, February 10, 1953 

BUSINESS SERVICE 
ALLIED CHEMICAL SERV. 

2604 Spencer Rd. 

Chevy Chase 15, Md.* 

announces the opening of offices, for Complete Pest Con¬ 
trol Services covering Mothproofing, Termite Control, 
Extermination and Fumigation. J. Wineburgh, President. 

Phone JU. 5-2433. 


IN THE 

UNITED STATES COURT OF APPEALS 

For The District of Columbia 

Joseph J. Wineburgh, 

Appellant, 
v. 

Bertha K. Meyer and 
Martin Meyer, 

Trading as Theodore Meyer Estate, 

Appellees. 

No. 12138 

STIPULATION AS TO RECORD 

And now this 8th day of November, 1954, it is stipulated 
by and between counsel for Appellant and Appellees as 
follows : 

1. That there were introduced into the record certain 
portions of the original business books and records of the 
plaintiffs-appellees, to wit: certain loose-leaf cards, approx¬ 
imately 8 inches by 10 inches in size, containing machine 
bookkeeping entries on both sides. 

2. These were introduced only for the purpose of show¬ 
ing particular items relating to the relationship between 
appellant and appellees, all of which were recited into the 
stenographic record by the witnesses on the stand, reading 
from the original records. 

3. It would be an unnecessary and extravagant expense 
to reproduce either by printing or by photostating the en¬ 
tirety of these cards, the vast bulk of the items thereon 
being wholly irrelevant to the issues in this case. 





4. There is no issue as to the genuineness of the records 
in question as the original business records of the plantiffs- 
appellees, and kept in accordance with conventional busi¬ 
ness practices. 

Subject to the approval of this Court, the original cards 
will be made available as part of the record in this case 
filed in this Court, but will not be reproduced and made 
part of the Joint Appendix. 


Respectfully submitted, 

/s/ H. Clifford Allder 
Columbian Building 
Washington, D. C. 
Counsel for Appellant. 

/s/ Philip W. Am ram 
607 Ring Building 
Washington 6, D. C. 
Counsel for Appellees. 



BRIEF FOR APPELLEES 


IN THE 

United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 12,138 
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JOSEPH J. WINEBURGH, Apfetiarfrr 
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BERTHA K. MEYER, et al., Trading as 
THEODORE MEYER ESTATE, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


Philip W. Amram 
607 Ring Building 
Washington 6, D. C. 
Attorney for Appellees 


Press or Byron S. Adams. Wasiitncton. D. C. 




COUNTER-STATEMENT OF QUESTIONS PRESENTED 


1. Is it proper for the District Court to enforce a 
restrictive covenant in an employment contract, which 
forbids the employee for a period of five years from 


soliciting or servicing, after his resignation, any customer 


of the employer who was a customer at the time of the 


employee’s resignation, when the contract at the time of 


the resignation was a contract on a year-to-year basis? 


2. Is it inequitable to restrain an employee from com¬ 
petition with his employer with respect to those persons 
who are the employer’s customers on the date of the 
employee’s resignation, if the employee is entirely free to 
solicit the rest of the world in direct competition with the 
employer? 
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IN THE 


United States Court of Appeals 

Foe the Distbict of Columbia Circuit 


No. 12,138 


JOSEPH J. WINEBURGH, Appellant, 

v. 

BERTHA K. MEYER, et al., Trading as 
THEODORE MEYER ESTATE, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

A counter-statement of the case is required in order that 
the case on appeal may become the same case which was 
disposed of in the court below. 

Judge Bastian filed detailed and specific findings of fact. 
Yet there is not a word in the brief of the appellant in this 
case referring to or attacking any of these findings of 
fact. Rather, the appellant has just ignored them and has 



2 


stated the facts of the case in the form contended for by 
the defendant at the trial and which the Chancellor speci¬ 
fically repudiated. 

Further, there is no suggestion by the appellant that he 
attacks the findings of fact as not supported by competent 
evidence and as clearly erroneous. [See Fed. R.C.P. 
No. 52(a)] 

The findings are therefore final and binding for 
purposes of this appeal. 

* * * • • 

On September 3, 1947, Wineburgh entered into the 
employ of the Meyer Estate as the Manager of the Wash¬ 
ington Office, and signed a written employment contract 
containing a restrictive covenant (App. p. 33). The exact 
language of the contract and the restraining order will 
be found as Exhibit “A” to the plaintiff’s complaint (App. 

pp. 8-10). 

Meyer’s business had not been doing well at the time 
Wineburgh was employed, and he was put in complete 
charge of the Washington Office to build up its business 
and make it profitable. He did an excellent job, and by 
January, 1953, when he resigned, more than ninety per¬ 
cent of the customers of the firm consisted of customers 
whom he had obtained for it. (App. p. 34) 

The original contract was on a week-to-week basis but 
subject to “modifications and changes” (App. p. 9), and 
was changed very early in its life to an “annual calendar 
year basis”. Wineburgh was given a percentage of the 
annual net profits with monthly advances against esti¬ 
mated profits and a final accounting in January or Febru¬ 
ary of the succeeding year after the annual audit of the 
year-end figures (App. p. 34). 

At the beginning of 1952, Wineburgh was receiving $125 
a week plus 15% of the annual net profits. On October 1, 
1952, Wineburgh tendered his resignation orally, to be 
effective in January, 1953. Immediately thereafter, on 
October 2nd or 3rd, Meyer gave him a salary increase of 


$22 a week, to $147 a week, with the approval of the Salary 
Stabilization Board, and made the pay raise retroactive 
ten months, to January 4, 1952 (App. pp. 34-5). 

Wineburgh accepted $836 as such retroactive payment 
and a $22 per week increase from October 3rd on. There 
was no consideration for this retroactive payment or for 
the $22 per week pay raise other them the withdrawal of 
the oral resignation and Wineburgh’s agreement to con<- 
timie in Meyer’s employ for the entire calendar year 1953. 
Nevertheless, Wineburgh left on January 17, 1953, after 
two weeks’ notice, keeping the entirety of the $836 of retro¬ 
active pay and the entirety of the $22 a week increase from 
October 3, 1952, on (App. p. 35). 

Immediately after leaving, Wineburgh commenced open 
raids on the customers of Meyer whom he had been serving 
immediately prior to leaving and whom he had solicited 
for Meyer during the period that he was in their employ, 
and for which Meyer had paid him (App. p. 35). 

As Judge Morris said in his opinion granting a prelim¬ 
inary injunction (App. p. 31), “ ... it was through the use 
of plaintiffs’ customers that defendant expected to aud 
did build up his business after leaving plaintiffs’ employ”. 
As Judge Bastian phrased it in his Findings of Fact (App. 
p. 35), ‘‘Defendant expected to build up his business, after 
leaving plaintiffts’ employ, by taking over the plaintiffs’ 
customers whom he had solicited and served while in plain¬ 
tiffs’ employ and for which he had been paid by 
plaintiffs.” 

During the last two full years of Wineburgh’s employ¬ 
ment, i.e. 1951 and 1952, his total compensation was just 
under $12,000 each year (App. p. 34). 

Judge Bastian construed and interpreted the restrictive 
covenant most narrowly and limited the scope of the in¬ 
junction most narrowly. 

He limited the “customers of the plaintiffs” whom the 
defendant was restrained from soliciting or serving, only 
to those persons who on January 17, 1953, were either 



(a) actually being served by Meyer, or (b) bad received 
their last service prior to that date from Meyer (App. pp. 
36-7,39). 

He specifically permitted Wineburgh to solicit, in com¬ 
petition with Meyer, any former customer of Meyer who 
on January 17,1953, (a) was then being served by another 
competitor, or (b) had received his last service prior to 
that date from another competitor. 

The injunction was therefore limited solely to the then 
current customers of Meyer who were then actually its 
customers, and the rest of the world was left entirely free 
for Wineburgh to solicit in free and open competition with 
Meyer. 

ARGUMENT 
A. Preliminary Statement 

Appellant’s argument is confined to three points: 

1. The contract was not mutual because it was a week- 
to-week contract. 

2. The five-year injunction period was too long. 

3. The appellant was inequitably restrained from pur¬ 
suing his professional livelihood. 

These points will be disposed of in that same order. 

B. The Contract is Clearly Mutual 

Seventy-five percent (75%) of the appellant’s argument 
in his Brief is devoted to his discussion of “ mutuality” in 
the contract. His position is that the relative proportion 
of obligations under the agreement as between the em¬ 
ployer and employee is so disproportionate as to render 
the contract “not mutual” and that equity should refuse 
the remedy of injunctive relief. 

This is the same point made by the appellant in defend¬ 
ing against the preliminary injunction in front of Judge 
Morris and in defending against the permanent injunction 
in front of Judge Bastian. In fact, this was substantially 
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the whole of Wineburgh’s defense. Both Judge Morris 
and Judge Bastion rejected this defense as without merit . 

Perhaps some day there will be presented to this Court 
a case which will give this Court an opportunity to con¬ 
sider the doctrine of “mutuality’* and its application to 
employer-employee restrictive covenant cases in this Cir¬ 
cuit. At that time, there will be opportunity to brief the 
interesting questions involved so that this Court may 
determine which of the conflicting doctrines, in other 
courts, it will choose to follow. The point has been touched 
on by Judge Holtzoff in By ram v. Vaughn, 68 F. Supp. 981 
(1946), and by Judge Morris in his opinion granting a 
preliminary injunction (App. pp. 24-5). Both Judge 
Morris and Judge Bastian found this particular contract 
to be “mutual”, both judges assuming that the doctrine 
of “mutuality” was applicable in the District. 

Therefore, in this brief it will be conceded for purposes 
of the argument in this case that the doctrine of “mutual¬ 
ity” does apply in this Circuit. This assumption can be 
safely made since the contract is clearly “mutual”. 

i 

(1) Byram v. Vaughn 

Wineburgh’s counsel in his brief stakes his whole case 
on the question of “mutuality” on Judge Holtzoff’s opin¬ 
ion in Bryam v. Vaughn, supra. Wineburgh’s counsel was 
quite familiar with that case, having been counsel of record 
for the successful employee in resisting the enforcemeut 
of the restrictive covenant in that case. ; 

However, By ram v. Vaughn is wholly inapplicable to the 
case now before this Court. 

(2) The Present Contract is for a Fixed Term 

The essential ingredient in By ram v. Vaughn was the 
fact that the contract in that case was a contract strictly 
at will. 
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As Judge Holtzoff said: 

“In this instance the agreement of employment con¬ 
tained no undertaking on the part of the employer 
to continue the employee’s services for any specified 
term. So far as the employer’s obligation was con¬ 
cerned, he could have with impunity terminated the 
employment and discharged the employee the day or 
even the minute after the employment commenced. In 
other words, there was no mutuality of obligation”, 
(pp. 982-3) 

In the case at bar the contract in question does call for 
employment for a “specified term” using the language of 
“at least one week”} 

There is a vast difference between the “equities” of the 
parties in a situation where the plaintiff-employer fires the 
defendant-employee without cause and then seeks to en¬ 
force a restrictive covenant, and the situation, as in this 
case, where the defendant-employee , under the somewhat 
unsavory circumstances disclosed in the record, resigns 
and then attempts to deprive the employer of the benefits 
of the restrictions.. 

It seems rather clear that only a week-to-week contract 
will suffice to provide “mutuality”, if the defendant- 
employee is at fault. This is the exact situation which 
existed in Chemical Fireproofing Corporation v. Krouse, 
81 App. DC 145, 155 F.(2d) 422 (1946) decided by this 
Court on May 27, 1946, just seven months before Judge 
Holtzoff’s opinion in the By ram case. 

i The Court will note that paragraph 1 of the contract specifically provides 
for changes and modifications in the compensation arrangements and says in 
unequivocal language that “such modification shall at no time and in no 
respect otherwise change or modify this agrccment ,, . Both the oral testimony 
of the parties as well as Wineburgh’s letter of December 21, 1951, and Meyer’s 
letter of March 1, 1952 (App. pp. 210-11) are consistent only with an annual 
contract arrangement. These letters would be utterly meaningless if the con¬ 
tract was only a “week-to-week” contract and if either party had the abso¬ 
lute right to terminate the contract without cause merely on giving one week’s 
notice at any time. 
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The opinion of Justice Clark in the Krouse case does 
not quote the full terms of the contract, but quotes the re¬ 
strictive covenant only. The full terms of the contract 
itself are printed in Volume 724 of the Briefs and Records 
of the United States Court of Appeals (available in the 
Court of Appeals Library in the Court House) on page 8 
of the Appendix. 

The employment of the defendant in that case was for 
one week only and then from week-to-week. The contract 
recites: i 

“(3) This contract of employment may be termi¬ 
nated by either of the parties hereto at the end of any 
week upon giving notice to the other, at any time 
thereto (sic)” (emphasis supplied) 

In the Krouse case , just as in this case, the defendcunt- 
employee walked out on the plaintiff-employer and set up 
his own business. He worked only six months before he 
quit. ! 

The restrictive covenant consisted of two parts: 

(a) an agreement not to compete at all for one year, 
and 

j 

(b) a further commitment not to solicit the em¬ 
ployer’s old customers for a period of three years. 

The District Court entered an injunction enforcing the 
one-year complete restraint, but refused to enforce the 
three-year partial restraint, on the sole ground that this 
portion of the restrictive covenant was “unlimited as to 
space” and contained no territorial limits . No appeal was 
ever taken by the defendant, but the plaintiff appealed 
from the refusal to enforce the three-year partial 
restraint. 

This Court found that the three-year partial restraint un¬ 
reasonable both as to time and as to territory, in view of 
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the fact that the employee actually was nothing except a 
manual laborer. 2 

There was no suggestion in this Courts opinion that the 
week-to-week employment contract lacked “mutuality” 
or furnished an insufficient equitable foundation for an 
injunction. The one-year injunction against all competi- 
ion was not criticized and was left undisturbed. 

We need not rely on the Krouse case to sustain the con¬ 
tract on a week-to-week basis. Irrespective of what the 
terms of the contract may have been in 1947, it was in 
1952 and 1953 a contract of employment on an annual year- 
to-year basis. The parties were then bound to employ 
and to serve for full year periods. 

Although the defendant on the witness stand did not 
admit that the contract was on a year-to-year basis during 
the years 1948, 1949 and possibly during the year 1950, 
he made it quite clear that he had at least a monthly con¬ 
tract arrangement at that time (App. p. 120). He further 
did not in any way deny that during the years 1951 and 
1952 the contract was on an annual basis, with an annual 
bonus payable in monthly estimated advances and with 
final adjustment on the basis of the audited annual reports 
of the plaintiffs following the close of each calendar year 
(Ibid). 

In addition, Judge Bastian specifically found as a fact 
that the contract had been on an “annual calendar year 
basis” from 1948 on (Finding No. 7, App. p. 34) and spe¬ 
cifically found as a fact that on October 2nd or 3rd, 1952, 
that defendant had accepted $836 as a retroactive pay in¬ 
crease for no consideration other than his agreement “to 
continue in plaintiffs’ employ for the calendar year 1953” 
(Finding No. 8, App. p. 35). In other words, the provi¬ 
sions in the contract for “at least one week” were inter¬ 
preted by action and agreement of the parties to mean 
annual periods of a “year-to-year” basis. 

2 In the case at bar, the defendant was the general manager of the plain¬ 
tiffs * business in this area, the developer and solicitor of its customers, and 
was its chief and only executive, with the broadest powers (App. pp. 56-8). 
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If as already ruled by this Court in the Krouse case, 
supra, a contract on a “week-to-week” basis has sufficient 
“mutuality” to sustain a properly drawn restrictive cove¬ 
nant, a fortiori a contract on a “year-to-year” basis can¬ 
not be attacked on the ground of lack of “mutuality”. 3 

(3) The Defendant-Appellant is the Party at Fault 

Lastly, there is the vital distinction, in equity, depending 
upon the actual fault with respect to the breach of the 
contract. 

The significant thing in the Byram case, supra, is that 
the plaintiff-employer discharged the defendant-employee 
without cause and then brought injunctive proceedings to 
restrain the defendant’s competition. 

In our case, the defendant-employee resigned in viola¬ 
tion of his contractual commitments and immediately 
sought to appropriate to himself the employer’s business 
and customers. 

As the record shows, the appellees paid Wineburgh vol¬ 
untarily, after receipt of his resignation on October 1, 
1952, the sum of $836 in cash as a retroactive pay increase 
to January, 1952, and also raised his salary of $22 a week 
effective immediately. As Judge Bastian specifically 
found, there was no consideration for these payments 
other than: 

(a) the withdrawal of Wineburgh of his resignation, 
and 

(b) a commitment by Wineburgh to stay at his job 
for the calendar year 1953. 

3 Appellant ’8 brief contains one inadvertent but serious misstatement of 
fact. At page 6 of the brief Appellant says: “Appellee urged below that 
the fact that appellant’s employment had lasted for five years and that the 
income of appellant had increased cured any possible lack of mutuality”. 
The fact is that the position of the appellees before Judge Morris and Judge 
Bastian was the position just argued in this section of the brief. Appellees 
did not make the point which appellant quotes. That point was raised sua 
sponte by Judge Morris in his opinion granting a preliminary injunction (App. 
pp. 25-6). 
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After receiving and pocketing this money, Wineburgh, 
without any warning, informed his employers on the 31st 
of December, 1952, that he was leaving in two weeks. 

One highly significant thing in the record in this case 
is Wineburgh’s unwillingness to touch this issue. He was 
on the witness stand twice, at the preliminary injunction 
hearing before Judge Morris and at the final hearing be¬ 
fore Judge Bastian. He testified at length under extended 
examination by his counsel. Although Mr. Martin Meyer, 
one of the plaintiffs-appellees, had testified at length and 
in detail at each of the hearings respecting the October 
payments and had offered documentary records in support 
thereof (see App. pp. 68-71, 140-143), Wineburgh never 
once mentioned these payments or referred to them in any 
way in his testimony at either hearing; and his counsel 
meticulously avoided any inquiry to Wineburgh with re¬ 
spect thereto. 

Certainly, if an employer discharges his employee with¬ 
out notice or without cause and then seeks to enforce a 
restrictive covenant against the employee, any Chancellor 
will look, with a somewhat jaundiced eye, on the com¬ 
parative equities between the two parties with respect to 
the enforcement of the restraint. 

But, on the contrary, where the employee quits his job 
without warning and in violation of his contract, leaving 
his employer high and dry to search as best he can for 
some emergency replacement, it hardly lies in the mouth 
of the employee to suggest that the Court should search 
for “equities” in the employee’s favor. 

Every injunction case places on the Court the burden 
of balancing the equities between the parties. It is always 
to be conceded that a valid contractual relationship exists 
between the parties, enforceable in an action at law for 
damages. But the question before the Chancellor is 
whether the relationship between the parties justifies the 
grant of the extraordinary remedy by way of injunction 
against the defaulting party. 
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It is here where the “balancing of equities” becomes 
material. Where, as in By ram v. V am glm^ an employer, 
having employed his employee at will and having dis¬ 
charged his employee without cause, comes into Court , to 
ask for the extraordinary remedy of injunction, the Court 
may consider whether the plaintiff has the “clean hands” 
which the rules of equity impose upon anyone seeking in¬ 
junctive relief. 

To the contrary, where the agreement is for a fixed and 
specific term of one year, where the Court finds a specific 
commitment by the employee to stay with his employer for 
that term, and where the employee, without cause, quits 
his job to the employer’s damage and then seeks to appro¬ 
priate the employer’s business, it is then the employee who 
lacks the “clean hands”. Can he, having so acted con¬ 
trary to the principles of equity and good conscience, ask 
the Chancellor to invoke equitable principles against the 
employer and in his own favor? If the doctrines of “clean 
hands” and “balancing of equities” are to have any 
meaning whatever, the answer to this question must be self- 
evident. 

(4) The Defendant-Appellant was a Senior Executive 

Lastly, there is a clear difference between the restraint 
of a manual laborer or a laundry driver, or a milk wagon 
route saleman, and the case of a chief or senior executive 
of a personal service business. 

There may be an element of inequity if an unskilled 
minor employee is so restrained in his efforts to earn a 
living in his own field. But, there is a vast difference in 
the case of a highly-paid executive who seeks, not to get 
a job elsewhere, but to open up his own business in direct 
competition with his former employer, and to erect that 
business substantially on his former employer’s present- 
day customers. 

Both Judge Morris and Judge Bastian had no difficulty 
whatever with the question of “mutuality” in connection 



with this contract in this case. We submit that this Court 
should equally have no difficulty in disposing of this 
defense. 

C. The Length of the Restraint Is Not Improper 

Point 2 of the appellant’s Summary of Argument 
reads: “The period of five years was entirely too long to 
protect the interests of the employer.” 

In the Argument itself (Brief pp. 8-9) this bald state¬ 
ment is repeated without elaboration in ten lines of argu¬ 
ment. There is no discussion of the facts of the case and 
there is no discussion of the authorities. 

The facts in the case, however, do speak for themselves. 
They show a failing business in 1947 when Wineburgh was 
brought in to revivify it. The record shows how long it 
took Wineburgh, working full time with his employer’s 
cooperation, to build up the business from its original con¬ 
dition to the point where it reached success five years 
later on. If it took Wineburgh, admittedly a top man in 
the field, approximately five years to build up the business 
to its 1952 status, can Wineburgh now argue that an 
identical five-year period is not necessary for the pro¬ 
tection of his employer’s business against his own compe¬ 
tition? Is Wineburgh suggesting that he can steal all 
of Meyer’s present customers and that some new manager 
of Meyer’s would be able to build the business back again 
in less time than the five years that Wineburgh himself 
took? 

Here again the factual background must be considered. 
There is a vast difference between the amount of protection 
which an employer needs against competition by an un¬ 
skilled laborer or minor employee, and the amount of pro¬ 
tection he needs against a former senior or chief executive. 
Particularly is this true as against the chief executive in 
a personal service business where substantially all of the 
employer’s customers will be personal acquaintances of 
his chief executive. Almost every customer that Meyer 
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had in January, 1953 (over 90% of them) came from Wine- 
burg’s solicitation (App. p. 199, Finding No. 6, App. p. 
34). Although not all of them are his personal friends, all 
of them had picked Meyer because of Wineburgh’s con¬ 
nection with Meyer. If Wineburgh were allowed to go into 
open competition with Meyer on his own, it would be in¬ 
evitable that the bulk, if not all, of these customers would 
follow Wineburgh, the man whom they knew. The results 
to Meyer’s business would be disastrous. The cream of 
Meyer’s business would instantly disappear and Meyer 
would have to go out in the open market and attempt to 
rebuild his business with brand new customers which he 
would have to take way from other competitors. 

Under the facts in this case and since the contract was 
in fact a “year-to-year” contract, there is just no room 
for argument that a five-year restraint against Wineburgh, 
when limited to a small territory and limited to 'presently- 
existing customers of Meyer , is excessive, inequitable or 
unreasonable. To be quite frank, a restraint for any lesser 
period would be unfair, unequitable and unreasonable to 
Meyer and not adequate as a protection of Meyer’s busi¬ 
ness against raids by Wineburgh. 

D. The Circumference of the Restraint Is Proper 

Wineburgh’s last point is that he is excessively and un¬ 
fairly circumscribed. There is likewise no elaboration of 
this in the discussion at page 9 of the appellant’s brief. 

First, as to territorial restraint. It is limited by the con¬ 
tract and by Judge Bastian’s permanent injunction (App. 
p. 39) to the District of Columbia and a radius of thirty 
miles thereof. Such a narrow restraint is clearly proper. 
It covers only the Metropolitan Washington area and leaves 
all of the balance of Virginia and Maryland entirely at 
Wineburgh’s free disposal. Appellant cites no case hold¬ 
ing such a territorial coverage to be excessive. 

Second, as to the customers protected by the restraint, 
the significant thing is the extent to which Wineburgh is 
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not restrained. Of the more than a million inhabitants of 
the District of Columbia and surrounding Metropolitan 
Washington and of the thousands and thousands of homes 
and business enterprises in the area who need exterminat¬ 
ing, termite or other similar services, Wineburgh is free 
to compete with Meyer and with the other firms in this 
business, on a free and open basis, except with respect to 
that handful of customers, i.e. something over four hun¬ 
dred (App. pp. 156, 198) who were actually the customers 
of Meyer in January of 1953. 

Anyone whom Meyer had never had as a customer before 
was free game for Wineburgh. Anyone whom Meyer had 
once had as a customer, but had lost, was free game for 
Wineburgh. 

Who is Wineburgh restrained from serving? Only those 
who were actually customers of Meyer in January , 1953. 
The suggestion that Wineburgh is “deprived of any means 
of making a living in his profession” is nonsense and was 
so rejected both by Judge Morris and by Judge Bastian. 

The reasonableness of the restraint in this case is em¬ 
phasized by comparing it with the kinds of much broader 
restraint which have been sustained by courts for many 
years. In the normal course where either a mercantile or 
manufacturing business is concerned, or employment in a 
professional capacity is concerned, the conventional re¬ 
straint is one which forbids the employee from engaging in 
any business in competition with the employer for the ter¬ 
ritory and the time fixed in the contract. The large number 
of cases sustaining this principle will be found in extended 
annotations in 9 ALR 1467-1473, 20 ALR 864-867, 67 ALR 
1004-1009,98 ALR 966-978. 

If case after case validates a restraint of the employee 
from total competition with the former employer, where is 
there ground for argument that the minor and limited re¬ 
straint in this case, which allows Wineburgh to continue to 
engage in his profession and to operate against the free 
market in direct competition with Meyer, goes outside the 
fair bounds of equity jurisdiction? 
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The exterminating and termite business is a tough, hard, 
competitive business. A glance in the yellow section of 
the telephone directory shows how tough the competition 
is and how many people are in the business. Meyer, as 
a stranger to Washington, has had to fight its way up 
against local competition to reach its present business. 
Wineburgh has as much opportunity as anyone else to 
get into the business from the bottom. But let him get 
into it on an honest business-like competitive basis; not 
stealing the Meyer customers whom Meyer paid him well 
to secure for it. 

Both Judge Morris and Judge Bastian found the ex¬ 
tent of the restraint fair and proper. It is submitted that 
this Court should do likewise. 

CONCLUSION 

It is submitted that the contract involved in this case 
is valid and lawful; that the restrictive covenant is reason¬ 
able in its territory, reasonable in time, and more than 
reasonable in the customers who are covered; that the de¬ 
cree of the lower court enforcing the contract and impos¬ 
ing the narrow and limited restraints set forth in Judge 
Bastian’s decree is valid and proper; and that this appeal 
should be dismissed with costs. 

Respectfully submitted, 

Philip W. Amram 
607 Ring Building 
Washington 6, D. C. 

Attorney for Appellees 


